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AMP CAPITAL INVESTORS LIMITED, COLONIAL 
FIRST STATE INVESTMENTS LTD, H.E.S.T. AUSTRALIA LTD, 
MICHAEL WASHENIK, ORLOFF FAMILY TRUST DTD 10/3/91, 

ORLOFF FAMILY TRUST DTD 12/31/01, ST. STEPHEN, INC., 
LEONARD MASIOWSKI, MARYANN MASIOWSKI, 

MICHAEL J. RINIS, BABETTE RINIS, MICHAEL J. RINIS, IRA, 

Objectors-Appellants, 

CHARLES N. DORNFEST, 

Plaintiff-Appellant, 

– v. – 

PUBLIC PENSION FUNDS, THE PUBLIC PENSION FUND GROUP, 
STEVEN J. SKLAR, as (IRA Account Beneficiary), on behalf of himself 

and all others similarly situated, RHONDA WILSON, ALMA ALVAREZ, 
MICHAEL R. BAHNMAIER, MARK ADAMS, ELIZABETH EAGEN, 
VERNON C. DAILEY, RICHARD ADAME, ARLENE KAHN, PETRA 

CHATMAN, STICHTING PENSIOENFONDS ABP, GRANT MITCHELL, 
NEW YORK STATE TEACHERS’ RETIREMENT SYSTEM, PUBLIC 

EMPLOYEES’ RETIREMENT ASSOCIATION OF COLORADO, STEVE R. 
GRABER, Individually, as assignee of claims of the SRG 2008 Trust,  

SCHWAB SP500 INDEX FUND, SCHWAB 1000 INDEX FUND, SCHWAB 
INSTITUTIONAL SELECT SP500 FUND, SCHWAB DIVIDEND EQUITY 
FUND, SCHWAB CORE EQUITY FUND, SCHWAB PREMIER EQUITY 

FUND, SCHWAB FUNDAMENTAL US LARGE COMPANY INDEX FUND, 
SCHWAB TOTAL STOCK MARKET INDEX FUND, SCHWAB SP500 

INDEX PORTFOLIO, SCHWAB MARKETTRACK GROWTH PORTFOLIO, 
SCHWAB MARKETTRACK BALANCED PORTFOLIO, SCHWAB 

INVESTMENTS, SCHWAB CAPITAL TRUST, DR. SALOMON MELGEN, 
FLOR MELGEN, SFM HOLDINGS LIMITED PARTNERSHIP, 

INTERNATIONAL FUND MANAGEMENT S.A., DEKA INTERNATIONAL 
S.A. LUXEMBURG, DEKA INVESTMENT GMBH, DI, AARON KATZ,  

JOEL KATZ, SYLVIA WEISSMANN, PARKER FAMILY INVESTMENTS 
L.L.C., JEFFREY R. PARKER, THE 1997 JEFFREY R. PARKER FAMILY 

TRUST, DREW E. PARKER, THE 1994 DREW E. PARKER FAMILY TRUST, 
KEITH D. PARKER, JULIE M. SORIN, THE 1991 JEFFREY R. PARKER 

FAMILY TRUST, THE 1994 JULIE P. MANTELL FAMILY TRUST, 
MICHAEL A. PARKER, MARK D. WENDER, ELLIOT WENDER, PENINA 

WENDER, STANLEY L. WENDER, RAZELLE M. WENDER, JILL W. 
GOLDSTEIN, JERRY E. FINGER, AMBASSADOR LIFE INSURANCE 

COMPANY, SELECT INVESTORS EXCHANGE FUND, L.P., RICHARD 
FINGER, JEF FAMILY TRUST, 1976 REAL ESTATE TRUST, WALTER 

FINGER, THE JERRY E. FINGER FAMILY TRUST D/T/D 12/28/1989, THE 
JERRY E. FINGER FAMILY TRUST, LEO R. JALENAK, PEGGY E. 
JALENAK, KERS & CO., ROBERT GEGNAS, 198 LOCHA DRIVE,  

JUPITER, FL 334587752, STEVEN L. SHAPIRO, HARVEY M. MITNICK, 
NATHAN A. FRIEDMAN, BONNIE FRIEDMAN, KENNETH A. CIULLO, 

JOANNA CIULLO, THOMAS P. DINAPOLI, Comptroller of the State of  
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New York, as Administrative Head of The New York State and Local  
Retirement Systems and as Sole Trustee of The New York State Common 

Retirement Fund, SCHWAB FINANCIAL SERVICES FUND, 

Plaintiffs-Appellees, 

– v. – 

BANK OF AMERICA CORP., GARY A. CARLIN, NELSON CHAI, 
KENNETH D. LEWIS, JOHN A. THAIN, FRANK P. BRAMBLE, SR., 

WILLIAM BARNET, III, JOHN T. COLLINS, GARY L. COUNTRYMAN, 
TOMMY R. FRANKS, CHARLES K. GIFFORD, MONICA C. LOZANO, 
WALTER E. MASSEY, THOMAS J. MAY, PATRICIA E. MITCHELL, 

THOMAS M. RYAN, MEREDITH R. SPANGLER, ROBERT L. TILLMAN, 
JACKIE M. WARD, NEIL A. COTTY, JOE L. PRICE, BANC OF AMERICA 

SECURITIES L.L.C., MERRILL LYNCH, PIERCE, FENNER & SMITH 
INCORPORATED, BANK OF AMERICA, J. STEELE ALPHIN, AMY 

WOODS BRINKLEY, BARBARA J. DESOER, LIAM E. MCGEE, TIMOTHY 
J. MAYOPOULOS, BRIAN T. MOYNIHAN, BRUCE L. HAMMONDS, 
RICHARD K. STRUTHERS, BANK OF AMERICA CORPORATION 
CORPORATE BENEFITS COMMITTEE DEFENDANTS, BANK OF 

AMERICA COMPENSATION AND BENEFITS COMMITTEE 
DEFENDANTS, KEITH T. BANKS, TERESA BRENNER, CAROL T. 

CHRIST, ARMANDO M. CODINA, VIRGIS W. COLBERT, GREGORY 
CURL, JOHN D. FINNEGAN, GREGORY FLEMING, FOX-PITT KELTON 

COCHRAN CARONIA WALLER (USA) L.L.C., J.C. FLOWERS & CO., 
L.L.C., JUDITH MAYHEW JONAS, AULANA L. PETERS, JOSEPH W. 

PRUEHER, ANN N. REESE, MICHAEL ROSS, CHARLES O. ROSSOTTI, 
PETER STINGI, THOMAS K. MONTAG, KENNETH D. DAVIS, MARTIN I. 
FINEBERG, KENNETH A. LEWIS, MERRILL LYNCH & CO., INC., 4 World 

Financial Center, New York, NY 10080, BANK OF AMERICA 
CORPORATION, 100 N. Tryon Street, CHARLOTTE, NC 28255, JOSEPH L. 

PRICE, JEREMY FINEBERG, O. TEMPLE SLOAN, JR., 

Defendants-Appellees, 

PETER KRAUS, 

Defendant. 
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Corporate Disclosure Statement 

Plaintiffs-Appellees State Teachers Retirement System of Ohio; the Ohio 

Public Employees Retirement System; the Teacher Retirement System of Texas; 

Stichting Pensioenfonds Zorg en Welzijn, represented by PGGM 

Vermogensbeheer B.V.; Fjärde AP-Fonden; and Grant Mitchell, are not corporate 

parties within the meaning of Federal Rule of Appellate Procedure 26.1, and are 

not controlled by any publicly traded corporation. 
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I. Jurisdictional Statement 

The District Court had subject matter jurisdiction over this Action pursuant 

to 15 U.S.C. § 78aa and 28 U.S.C. § 1331 because Lead Plaintiffs’ claims arise 

under the Securities Exchange Act of 1934 (“Exchange Act”) and the Securities 

Act of 1933 (“Securities Act”).1  The District Court entered its Order Awarding 

Attorneys’ Fees and Expenses on April 8, 2013, and Judgment Approving Class 

Action Settlement on April 9, 2013.  Objectors-Appellants AMP Capital Investors 

Limited, Colonial First State Investments Ltd. and H.E.S.T. Australia Ltd. 

(collectively, the “Australian Investors”) filed their Notice of Appeal on April 23, 

2013.  Objectors-Appellants Michael Washenik and Laurel Washenik filed their 

Notice of Appeal on May 7, 2013.  Objectors-Appellants Leonard Masiowski, 

MaryAnn Masiowski, Michael J. Rinis, Babette Rinis, Michael J. Rinis IRA, 

Orloff Family Trust DTD 10/3/91, Orloff Family Trust DTD 12/31/01, and St. 

Stephen, Inc. filed their Notices of Appeal on May 8, 2013.2 

                                           
1 The Court-appointed Lead Plaintiffs are State Teachers Retirement System of 
Ohio; the Ohio Public Employees Retirement System; the Teacher Retirement 
System of Texas; Stichting Pensioenfonds Zorg en Welzijn, represented by PGGM 
Vermogensbeheer B.V.; and Fjärde AP-Fonden.  Lead Plaintiffs selected the law 
firms of Bernstein Litowitz Berger & Grossmann LLP, Kaplan Fox & Kilsheimer 
LLP, and Kessler Topaz, Meltzer & Check LLP as co-lead counsel for Lead 
Plaintiffs and the Class (“Co-Lead Counsel”).   
2 The following appellants have filed a single brief in support of their appeals: 
Michael Washenik, Laurel Washenik, Leonard Masiowski, MaryAnn Masiowski, 
Michael J. Rinis, Babette Rinis, Michael J. Rinis IRA, Orloff Family Trust DTD 
10/3/91, Orloff Family Trust DTD 12/31/01, and St. Stephen, Inc.  See ECF Nos. 
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2 

Pursuant to 28 U.S.C. § 1291, this Court has subject matter jurisdiction over 

the appeals filed by the Australian Investors (No. 13-1573-cv(L)) and Leonard 

Masiowski, MaryAnn Masiowski, Michael J. Rinis, Babette Rinis, and Michael J. 

Rinis IRA (No. 13-1853-cv(CON)).   

The Court lacks jurisdiction over the appeals filed by Michael and Laurel 

Washenik, Orloff Family Trust DTD 10/3/91, Orloff Family Trust DTD 12/31/01, 

and St. Stephen, Inc. (Nos. 13-1798-cv(CON) and 13-1830-cv(CON)) because they 

lack standing to bring these appeals.  See Doe v. Republic of Poland, 2013 WL 

4504640, at *2 (2d Cir. Aug. 26, 2013) (“[I]nasmuch as the appellants lack 

standing. . . , we lack jurisdiction to consider their claims.”) (citation omitted).  

Specifically, none of these appellants has submitted a claim form in order to 

participate in the Settlement, and therefore, as a matter of law, they lack any 

interest in the Settlement or the award of attorneys’ fees and reimbursement of 

expenses.  See City of Livonia Emp. Ret. Sys. v. Wyeth, 2013 WL 4399015, at *1 

(S.D.N.Y. Aug. 7, 2013) (“[A] class member who has no interest in the 

appropriation of a settlement fund must lack standing to challenge the 

appropriation of that fund.”); Rodriguez v. Disner, 688 F.3d 645, 660 n.11 (9th Cir. 

2012) (“[O]bjectors who do not participate in a settlement lack standing to 

                                                                                                                                        
226, 271.  These combined appeals are collectively referred to as the “Washenik 
Appeal,” and these appellants are collectively referred to as the “Washenik 
Appellants.”   
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challenge class counsel’s . . . fee award because, without a stake in the common 

fund pot, a favorable outcome would not redress their injury.”) (citation omitted); 

In re WorldCom, Inc. Sec. Litig., 388 F. Supp. 2d 319, 340 (S.D.N.Y. 2005) (class 

member lacked standing to challenge the sufficiency of class notice where the class 

member failed to file a proof of claim).   

Additionally, Appellants Orloff Family Trust DTD 10/3/91, Orloff Family 

Trust DTD 12/31/01, and St. Stephen, Inc. have not established standing to object 

to the Settlement or Co-Lead Counsel’s attorneys’ fees because they have not 

provided any documentation to establish that they are Class Members.  A857-858.3  

See Feder v. Elec. Data Sys. Corp., 248 F. App’x 579, 581 (5th Cir. 2007) 

(objector who produced no evidence to prove his class membership lacked 

standing to object to settlement); In re Initial Pub. Offering Sec. Litig., 2011 WL 

3792825, at *2 (S.D.N.Y. Aug. 25, 2011) (same).  In sum, because the Appellants 

in appeals Nos. 13-1798-cv(CON) and 13-1830-cv(CON) lack standing, this Court 

lacks jurisdiction over these appeals. 

                                           
3 Citations to “A_” refer to the Joint Appendix filed by the Australian Investors.  
Citations to “AI_” refer to the Australian Investors’ Opening Brief.  Citations to 
“WB_” refer to the Opening Brief filed in support of the Washenik Appeal.  
Citations to “WA_” refer to the Joint Appendix filed by the Washenik Appellants.   
Citations to “SA_” refer to the Supplemental Appendix filed contemporaneously 
herewith.  Unless otherwise indicated herein, all capitalized terms shall have the 
meanings contained in the Stipulation and Agreement of Settlement, dated and 
filed with the District Court on November 30, 2012.  A473-485.  All emphasis is 
added unless otherwise indicated herein. 
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II. Statement Of The Issues 

These appeals raise the issues of whether the District Court (Castel, J.) 

abused its discretion by: 

 Approving the Settlement Notice; 1.

 Awarding Co-Lead Counsel attorneys’ fees representing 6.31% of the 2.

Settlement Fund net of counsel’s expenses and a multiplier of 

approximately 1.8 on Co-Lead Counsel’s lodestar; 

 Providing reimbursement to the Court-appointed Lead Plaintiffs 3.

pursuant to the Private Securities Litigation Reform Act of 1995 

(“PSLRA”), 15 U.S.C. § 78u-4(a)(4), for costs and expenses 

reasonably incurred in their representation of the Class; and 

 Declining to hold the Settlement in abeyance pending the outcome of 4.

the appeal in an unrelated case captioned International Fund 

Management, S.A. v. Citigroup, Inc., No. 12-1903-cv (2d Cir.), and to 

order a second opt-out period depending on the decision ultimately 

reached in that case. 

III. Statement Of The Case 

This is a class action asserting securities fraud claims against Bank of 

America Corp. (“BoA”), Merrill Lynch & Co., Inc. (“Merrill”), and certain officers 

and directors of both companies (collectively “Defendants”), principally under 
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Sections 10(b), 14(a), and 20(a) of the Exchange Act.  A127.  As explained below, 

Lead Plaintiffs allege that Defendants made material misstatements and omissions 

in connection with the shareholder vote approving BoA’s acquisition of Merrill 

(the “Merger”).  A116-127. 

After the initial complaints in this Action were filed in January 2009, the 

District Court appointed Lead Plaintiffs and approved their selection of Co-Lead 

Counsel.  A671-672.  Thereafter, the parties extensively litigated Lead Plaintiffs’ 

claims before the District Court for nearly four years.  A638-639, A664-714.  

Among other things, Lead Plaintiffs successfully opposed two rounds of motions 

to dismiss by multiple defendants, successfully obtained class certification, 

completed extensive fact and expert discovery (including taking or defending 61 

depositions), filed a motion for partial summary judgment, opposed Defendants’ 

motions for summary judgment, and prepared for trial, which included, among 

other things, exchanging preliminary witness lists, exhibit lists, statements of 

claims and defenses, deposition designations and counter-designations for those 

witnesses that would be unavailable at trial, preparing a joint pre-trial report, jury 

verdict forms, a stipulated statement of facts, jury instructions, voir dire questions, 

and initial jury remarks.  A664-665, A696. 

In September 2012, only a few weeks before trial was scheduled to begin, 

the parties agreed to settle this Action for a cash payment by BoA of $2.425 
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billion, plus certain corporate governance reforms to be implemented or continued 

by BoA.  A663-665.  Notice of the Settlement, including Co-Lead Counsel’s 

intention to apply for a fee award of up to 6.56% of the Settlement Fund, 

reimbursement of Co-Lead Counsel’s litigation expenses, and reimbursement of 

litigation expenses by Lead Plaintiffs, was distributed to the Class.  A748-775.  

Thereafter, appellants filed their various objections to the Settlement and/or the 

requested attorneys’ fees and reimbursement of expenses.  In April 2013, after 

holding a fairness hearing, the District Court found the objections to be without 

merit and entered the: (i) Order Awarding Attorneys’ Fees and Expenses, pursuant 

to which the District Court awarded attorneys’ fees equal to 6.31% of the 

Settlement Fund, net of counsel’s expenses, and granted the requested 

reimbursement of litigation expenses, which included awards to Lead Plaintiffs; 

and (ii) Judgment Approving Class Action Settlement.  WA692-696; A953-984, 

A1019-1083.  These appeals followed. 

IV. Statement Of Facts 

A. Overview Of Lead Plaintiffs’ And Co-Lead Counsel’s 
Litigation Efforts 

This Action arises from Defendants’ alleged material misstatements and 

omissions concerning: (i) billions of dollars of losses that Merrill suffered during 

the fourth quarter of 2008 prior to the December 5, 2008 shareholder vote on the 

Merger; and (ii) BoA’s agreement to allow Merrill to pay up to $5.8 billion in 
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bonuses to its employees before the Merger closed, notwithstanding those losses.  

A117-123.  After the Merger was approved and consummated, in mid-January 

2009, the true facts about Merrill’s financial condition and BoA’s agreement 

allowing Merrill to pay billions of dollars in bonuses were allegedly revealed, 

causing BoA’s stock price to decline.  A123-127.   

In January 2009, numerous putative securities fraud class actions were filed 

against Defendants related to the disclosures issued in connection with the Merger.  

A671.  On June 30, 2009, then-District Judge Denny Chin consolidated the federal 

securities actions, appointed Lead Plaintiffs, and approved Lead Plaintiffs’ 

selection of Co-Lead Counsel.  A672. 

After conducting an extensive investigation into the facts concerning the 

Merger, Plaintiffs filed their Amended Complaint in September 2009, alleging 

violations of Sections 14(a), 10(b), and 20(a) of the Exchange Act, and 

Sections 11, 12(a)(2), and 15 of the Securities Act.  A673-676.  Thereafter, Lead 

Plaintiffs moved to partially lift the PSLRA’s discovery stay to obtain documents 

that Defendants had produced to various government agencies investigating the 

Merger, and transcripts of testimony given in connection with those investigations.  

On November 16, 2009, the District Court granted Lead Plaintiffs’ motion.  A676-

677. 
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Defendants moved to dismiss the Amended Complaint and to certify to the 

Delaware Supreme Court the question of whether Lead Plaintiffs’ Section 14(a) 

claims were derivative or direct.  A677-679.  On August 27, 2010, District Judge 

Castel, to whom the case had been transferred following Judge Chin’s appointment 

to this Court: (i) denied Defendants’ request for certification; (ii) sustained Lead 

Plaintiffs’ Section 14(a) claims; and (iii) sustained Lead Plaintiffs’ Section 10(b) 

claims with respect to certain bonus-related allegations, but dismissed the Section 

10(b) claims based on the alleged failure to disclose Merrill’s fourth-quarter losses, 

on the grounds that Lead Plaintiffs had not adequately alleged Defendants’ 

scienter.  A679-682.   

On October 22, 2010, Lead Plaintiffs filed the Second Amended Complaint, 

which, inter alia, added additional facts concerning the scienter of certain 

Defendants for their failure to disclose Merrill’s 2008 fourth-quarter losses.  A682-

683.  After full briefing on the renewed motions to dismiss, on July 29, 2011, the 

District Court sustained a number of Lead Plaintiffs’ re-pled Section 10(b) claims 

against certain Defendants.  A683-684. 

Building on discovery that Lead Plaintiffs had obtained earlier in the case by 

successfully moving to partially lift the PSLRA’s discovery stay, the parties 

immediately commenced full discovery after the Court’s July 29, 2011 decision on 

the motions to dismiss.  Between August 2011 and March 2012, Lead Plaintiffs 
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obtained and reviewed nearly five million pages of documents from Defendants.  

A693.  Lead Plaintiffs also conducted 35 merits depositions, including depositions 

of the highest-ranking BoA and Merrill executives during the Class Period.  Id.     

While fact discovery was ongoing, Lead Plaintiffs engaged in extensive 

class certification-related discovery.  In connection with discovery, Lead Plaintiffs 

produced more than 500,000 pages of potentially relevant documents.  A692-693.  

Lead Plaintiffs also took or defended 16 depositions, including depositions of 

representatives of each Lead Plaintiff and their numerous investment managers, 

and multiple expert witnesses for both sides.  Id.  On October 17, 2011, Lead 

Plaintiffs filed their Motion for Class Certification and Appointment of Class 

Representatives and Class Counsel, which Defendants vigorously contested on 

numerous grounds.  A686.  After full briefing on Lead Plaintiffs’ class certification 

motion, on February 6, 2012, the District Court certified the Class and appointed 

Lead Plaintiffs and Grant Mitchell as “Class Representatives” and Lead Plaintiffs’ 

counsel as Co-Lead Counsel for the Class.  See In re Bank of Am. Corp. Sec., 

Derivative & ERISA Litig., 281 F.R.D. 134 (S.D.N.Y. 2012).  On February 21, 

2012, Defendants filed with this Court a Petition Pursuant To Fed. R. Civ. P. 23(f) 

For Leave To Appeal From The District Court’s Order Granting Class 

Certification.  On July 23, 2012, this Court denied Defendants’ petition.  A687. 
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On March 1, 2012, the District Court approved the proposed Class Notice, 

which was subsequently mailed to approximately 3.2 million potential Class 

Members or their nominees.  A270, A722.  The Class Notice advised potential 

Class Members of the pendency of the litigation, its current status, the claims 

brought to date, the right of Class Members to request exclusion from the Class by 

the May 7, 2012 deadline, and the fact that it was in the Court’s discretion whether 

to provide a second opt-out period.  A293-298.  In response, 864 potential class 

members requested exclusion from the Class.  A956.     

Following the conclusion of fact discovery, the parties conducted extensive 

expert discovery.  A691-692.  The parties exchanged 17 opening and rebuttal 

expert reports from 11 experts on a variety of complex subjects, including 

damages, the impact of Merrill’s losses on the capital position and solvency of the 

combined entity, and various accounting issues.  Id.  Co-Lead Counsel, on behalf 

of the certified Class, also took or defended the depositions of these 11 expert 

witnesses.  Id.   

Thereafter, on June 3, 2012, Lead Plaintiffs moved for partial summary 

judgment.  A694.  Defendants also filed six motions for summary judgment.  

A693.  Briefing on the parties’ motions, which included well over 700 pages of 

briefing, statements of undisputed facts, and counterstatements of facts, in addition 

to approximately 500 exhibits, was completed on July 17, 2012.  Id.   
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A trial of this Action was scheduled to begin at 10:00 a.m. on October 22, 

2012.  Accordingly, the parties vigorously prepared for trial, exchanging eight 

Daubert motions and 32 motions in limine, preliminary witness lists, preliminary 

exhibit lists, preliminary statements of claims and defenses, deposition 

designations and counter-designations for those witnesses that would be 

unavailable at trial, a joint pre-trial report, jury verdict forms, a stipulated 

statement of facts, jury instructions, voir dire questions, and proposed initial jury 

remarks for the District Court.  A696.  At the time the settlement-in-principle was 

reached in late September 2012, the summary judgment and pre-trial motions were 

pending.  

B. The Settlement And Settlement Notice 

The parties first discussed a potential resolution of the Action in August 

2010, and participated in two extensive, in-person mediations under the auspices of 

former U.S. District Court Judge Layn Phillips in October 2010 and March 2011. 

A712-713.  In connection with these mediations, the parties exchanged detailed 

mediation statements regarding liability and damages, prepared extensive 

presentations for the joint sessions (including presentations by their respective 

damages consultants) and responded to detailed questions prepared by the 

opposing side and facilitated by the mediator.  Id.  The parties were unable to reach 

a resolution at the time of those mediation sessions.   
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Following another year and a half of vigorous litigation and additional 

settlement discussions under Judge Phillips’ guidance, in September 2012, both 

sides agreed to accept a “mediator’s recommendation” that the Action settle for 

$2.425 billion in cash to be paid by BoA and numerous corporate governance 

enhancements to be implemented or continued by BoA.  A713-714.  On November 

30, 2012, Lead Plaintiffs moved for preliminary approval of the Settlement, which 

the District Court granted on December 4, 2012.  A714. 

In accordance with the Preliminary Approval Order, approximately 3.3 

million copies of the Settlement Notice and Proof of Claim Form were distributed 

to potential Class Members and nominees.  A270, A722.  Among other facts, the 

Settlement Notice informed Class Members of Co-Lead Counsel’s intention to 

apply for an award of attorneys’ fees in the amount of 6.56% of the Settlement 

Fund, and seek reimbursement of litigation expenses, including costs and expenses 

incurred by Lead Plaintiffs in connection with their representation of the Class, in 

an amount not to exceed $17.5 million.  A721, A750. 

On February 19, 2013, Lead Plaintiffs moved for final approval of the 

Settlement and Plan of Allocation, and applied for an award of attorneys’ fees and 

reimbursement of litigation expenses.  A629.  In accordance with the Settlement 

Notice, Co-Lead Counsel applied for an award of attorneys’ fees equal to 6.56% of 

the Settlement Fund, net of counsel’s expenses.  A721.  This amount was dictated 
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by the retainer agreements negotiated between Lead Plaintiffs and Co-Lead 

Counsel at the outset of the Action, which provided that the percentage of 

attorneys’ fees would be adjusted based upon the amount recovered and the stage 

of the proceedings, with the permissible fee percentage decreasing with the size of 

the recovery, and which represented a multiplier of approximately 1.8 on Co-Lead 

Counsel’s total lodestar.  A727.  Co-Lead Counsel further requested 

reimbursement of $8,535,831.36, which included $453,003.04 in costs and 

expenses incurred by Lead Plaintiffs directly related to their representation of the 

Class pursuant to 15 U.S.C. § 78u-4(a)(4), an amount less than half of the $17.5 

million provided as the potential maximum expense amount set forth in the 

Settlement Notice.  A724. 

C. The District Court’s Approval Of The Settlement And 
Application For Attorneys’ Fees And Expenses 

In response to the Settlement Notice, Co-Lead Counsel received only eight 

objections from potential Class Members, including Appellants.  A879.  Notably, 

while institutions owned more than 60% of BoA’s common stock during the Class 

Period, apart from the Australian Investors’ objection on the discrete issue of a 

second opt-out period (discussed below), no institution objected to any aspect of 

the Settlement, Plan of Allocation, or fee and expense request. 

On April 5, 2013, the District Court held the fairness hearing.  A953-1018.  

Apart from counsel for the Australian Investors, no other objector or their counsel 
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attended the fairness hearing.  After conducting a detailed review of the objections, 

the District Court found them all to be without merit.  A966-985.  In approving the 

Settlement, the District Court also made specific findings regarding the factors set 

forth in City of Detroit v. Grinnell Corporation, 495 F.2d 448 (2d Cir. 1974).  

A977-978.  Ultimately, the District Court observed that “[t]his was an 

extraordinarily, hard-fought litigation,” and that the Settlement “was hard-fought, 

arm’s length of the utmost variety.  This was the antithesis of a collusive 

settlement.  It was a hard-fought settlement.  It was a settlement after the case had 

matured to the trial-ready stage.”  A980. 

The District Court also scrutinized the application for attorneys’ fees and 

expenses under the factors set forth in Goldberger v. Integrated Resources, Inc., 

209 F.3d 43 (2d Cir. 2000).  A1010-1011.  After reviewing “the time and labor 

expended by counsel,” the District Court determined that Co-Lead Counsel’s 

“efforts were extraordinary.”   A1011.  The Court further emphasized that the 

“magnitude, complexity and risk of the litigation” were extremely substantial, 

particularly given the numerous challenges to establishing liability and damages.  

Id.  Indeed, the Court determined that “[a] case like this reminds me of what the 

risk factor [under Goldberger] is all about.”  Id.  The Court also noted that the 

institutional Lead Plaintiffs had carefully monitored the litigation and approved the 

fee request, stating that “here I get the confidence of knowing that the lead 
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plaintiffs have approved the fee application” and “[h]ave done their job of 

monitoring lead counsel.”  A1012.  Finally, the Court underscored “the utter 

silence of any . . . institutional” objection to the fee request.  Id. 

The Court also carefully reviewed Lead Plaintiffs’ requests for 

reimbursement, and concluded that they were “reimbursement of employee time 

actually spent in working on the monitoring and responding for discovery 

requests.”  A1013.  By Order dated April 8, 2013, the Court awarded attorneys’ 

fees equal to 6.31% of the Settlement Fund, net of counsel’s expenses, and granted 

the request for reimbursement of expenses, including the reimbursements to Lead 

Plaintiffs.  WA692-696.  On April 9, 2013, the Court entered the Judgment 

approving the Settlement.  A1019-1083. 

V. Summary Of The Argument 

Appellants are objectors to the District Court’s approval of the $2.425 

billion Settlement, the award of attorneys’ fees to Co-Lead Counsel, and the 

reimbursement of expenses to Lead Plaintiffs.  The Settlement is the largest-ever 

involving claims under Section 14(a) of the Exchange Act, the fourth-largest 

securities class action settlement ever funded by a single corporate defendant, and 

the sixth-largest securities class action settlement in history.  As the record below 

establishes, the Settlement was the product of “extraordinary” efforts by Co-Lead 

Counsel, who litigated this case on a purely contingent basis for nearly four years 
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until the case was trial ready, and in the face of extremely significant litigation 

risks.  Out of the approximately 3.3 million Settlement Notices mailed to potential 

Class Members and nominees, only eight objections were received, all of which 

the District Court fully considered under this Court’s precedents and properly 

rejected.   

Appellants’ various challenges lack merit.  The first group of objector-

appellants, defined above as the Washenik Appellants, consists of several 

professional objectors who have previously lodged dozens of meritless objections 

to class action settlements and fee awards in courts throughout the country.  A848, 

A850, A853, A858.  Their objections merely rehash generic arguments that they 

have made in these prior cases, directly contradict this Court’s precedents, and 

serve only to potentially delay the distribution of the Settlement proceeds to 

hundreds of thousands of Class Members. 

For example, the Washenik Appellants contend that the District Court 

abused its discretion in approving the Settlement Notice because it did not provide 

an estimate of damages per share.  WB11.  However, counsel for the Washenik 

Appellants made this same argument to this Court in another case last year, and 

this Court flatly rejected it, finding that their contention contravened the “plain 

language” of the PSLRA and found “no support” in the precedent of any court.  In 

re Am. Int’l Grp., Inc. Sec. Litig., 452 F. App’x 75, 77 (2d Cir. 2012) (“AIG”). 
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The Washenik Appellants also argue that the fee awarded here is 

“excessive” (WB20), but they ignore the fact that the fee – which represented 

6.31% of the Settlement Fund, net of counsel’s expenses, and a multiplier of 1.8 – 

is at the low end of the range of fees awarded in comparable securities cases.  

Moreover, as explained below, Judge Castel’s careful consideration of the 

Goldberger factors, which the Washenik Appellants do not address, strongly 

confirms the reasonableness of the fee.  The only “support” that the Washenik 

Appellants provide for their objection is their own assertion that, as a matter of 

law, fee awards in “megafund” securities class actions “should max out” at 3%.  

WB21.  The bright-line legal rule that the Washenik Appellants propose is not only 

baseless (indeed, it has never been accepted by any court in the country), but it 

runs afoul of this Court’s seminal decision in Goldberger, which rejects the 

concept that fees should be determined according to pre-set “caps,” and wisely 

instructs district courts “that a fee award should be assessed based on scrutiny of 

the unique circumstances of each case” – which is precisely what the District Court 

did here.  Goldberger, 209 F.3d at 53. 

The objection of the Australian Investors is also without merit.  The 

Australian Investors principally contended before the District Court that the 

District Court was required to hold the approval of the Settlement in abeyance 

pending this Court’s decision in an unrelated appeal captioned International Fund 
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Management, S.A. v. Citigroup, Inc., No. 12-1903-cv (2d Cir.), which concerned 

the applicability of the American Pipe tolling doctrine to statutes of repose.  A809-

812.  They further contended that, if this Court were to hold that American Pipe 

tolling applied to statutes of repose, then the District Court was required to allow a 

second opt-out period.  Id. 

However, the law is clear that the decision whether to allow a second opt-out 

period rests solely in the district court’s discretion, see Denney v. Deutsche Bank 

AG, 443 F.3d 253, 271 (2d Cir. 2006), and Lead Plaintiffs are aware of no decision 

by any Court of Appeals holding that a district court abused its discretion in 

declining to allow a second opt-out period.  Moreover, following the District 

Court’s approval of the Settlement, this Court held that American Pipe tolling does 

not apply to statutes of repose, thus mooting the Australian Investors’ objection.  

See Police and Fire Ret. Sys. of Detroit v. IndyMac MBS, Inc., 721 F.3d 95, 109  

(2d Cir. 2013) (“IndyMac”).  Finally, as explained in detail below, even if the 

Australian Investors’ objection was not moot (which it is), it was meritless at the 

time it was made below, and was properly rejected by Judge Castel. 

In sum, the orders of the District Court should be affirmed. 

Case: 13-1573     Document: 357     Page: 28      11/01/2013      1082310      97



19 

VI. The Washenik Appeal Is Meritless 

The Washenik Appellants object to the District Court’s: (i) approval of the 

Settlement Notice; (ii) award of attorneys’ fees; and (iii) reimbursement of 

expenses to Lead Plaintiffs.  Each of their contentions should be rejected. 

As an initial matter, counsel for the Washenik Appellants – and some of the 

Appellants themselves – are professional objectors.  They have collectively filed at 

least 50 prior objections to class action settlements and fee requests in addition to 

the objections they filed in this Action.  A850, A853, A858.  Indeed, Appellant 

Michael J. Rinis – who jointly filed the brief in the Washenik Appeal – has 

objected so often that numerous federal courts have explicitly held that he is a 

“serial objector.”  See, e.g., In re TFT-LCD (Flat Panel) Antitrust Litig., 2011 WL 

7575004, at *3 (N.D. Cal. Dec. 27, 2011) (“Mr. Rinis appears to be a ‘serial 

objector’ who has filed objections in at least 21 class action settlements in federal 

courts.”); In re Delphi Corp. Sec., Derivative & ERISA Litig., 248 F.R.D. 483, 500 

(E.D. Mich. 2008) (“Mr. Rinis . . . can be fairly characterized as a ‘serial 

objector.’”).  In many of their prior objections, the Washenik Appellants have 

repeated the same arguments they have rehashed in this appeal as a matter of 

course, and the papers that they filed before the District Court contained several 

form errors left over from the objections that they made in dozens of prior cases.  

A858-859.  As explained in detail below, their arguments are baseless. 
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 The District Court Did Not Abuse Its Discretion In Approving A.
The Settlement Notice 

The Washenik Appellants assert that the Settlement Notice is 

“constitutionally defective” because paragraph 4, entitled “Statement of Average 

Amount of Damages Per Share,” does not set forth “potential damages per share as 

an average or otherwise.”  WB18.  “[A] district court’s decision regarding the form 

and content of notices sent to class members is reviewed only for an abuse of 

discretion.”  Masters v. Wilhelmina Model Agency, Inc., 473 F.3d 423, 438 (2d Cir. 

2007) (citation omitted).  The Washenik Appellants have failed to show that the 

District Court abused its discretion in approving the Settlement Notice.   

Significantly, last year, counsel for certain of the Washenik Appellants made 

the exact same argument to this Court, and this Court summarily rejected it.  See 

AIG, 452 F. App’x at 77.  In AIG, the Court held that where, as here, the parties do 

not agree about per share damages, the PSLRA requires “no more” than a 

statement of the issues about which the parties disagree, and “clearly requires an 

amount recoverable be provided only in the case that the parties agree on that 

amount.”  Id. (emphasis in original); see also 15 U.S.C. § 78u-4(a)(7)(B)(ii).  Thus, 

this Court concluded that the Washenik Appellants’ argument “contradicts the 

[PSLRA’s] plain language and finds no support in the precedent of this or any 

other circuit.”  AIG, 452 F. App’x at 77. 
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The same is true here, as the Settlement Notice plainly satisfied the 

PSLRA’s requirements.  Paragraph 4 of the Settlement Notice states that Lead 

Plaintiffs and Defendants “do not agree on the average amount of damages per 

share that would be recoverable if Lead Plaintiffs were to prevail in the Action,” 

and describes the issues on which the parties disagree, including that “[t]he Parties 

also disagree on the appropriate methodology for determining damages, if liability 

were established, particularly under Section 14(a).”  A749.4  Accordingly, the 

Settlement Notice was clearly adequate. 

 The District Court Did Not Abuse Its Discretion In Awarding B.
Attorneys’ Fees 

The Washenik Appellants also contend that the District Court awarded 

“excessive” attorneys’ fees.  WB20.  In common fund cases, a determination of a 

                                           
4 The Washenik Appellants make several references in their opening brief to the 
$4.74 per share damages figure contained in footnotes 10 and 15 of the Settlement 
Notice – incorrectly inferring that since “Class Counsel knew that the class 
members potential damages per share were approximately $4.74” they should have 
disclosed this figure in the “Statement of Average Amount of Damages Per Share” 
section of the Settlement Notice.  WB18-19.  The Settlement Notice clearly states 
that “$4.74 represents the total amount of decline in the price of BoA common 
stock calculated by Lead Plaintiffs’ damages expert as being related to the 
disclosure of the alleged misrepresentations and omissions.”  A758, A760.  
Because Defendants “do not agree with the assertion that they engaged in any 
actionable misconduct under the federal securities laws or that any damages were 
suffered by any members of the Class as a result of their conduct” (A749), the 
$4.74 figure obviously could not have been set forth as an agreed-upon damages 
per share calculation.  The $4.74 figure was provided to Class Members solely in 
connection with the Plan of Allocation, as a necessary component for the 
calculation of claimants’ recognized losses.  
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reasonable fee is left to the sound discretion of the district court, and “absent an 

abuse of discretion, such as a mistake of law or a clearly erroneous factual 

finding[,]” the fee award will not be overturned on appeal.  Goldberger, 209 F.3d 

at 47 (citation omitted); see also In re Bolar Pharm. Co., Inc., Sec. Litig., 966 F.2d 

731, 732 (2d Cir. 1992) (per curiam).  As this Court has emphasized, “‘abuse of 

discretion’ – already one of the most deferential standards of review – takes on 

special significance when reviewing fee decisions” because “the district court, 

which is intimately familiar with the nuances of the case, is in a far better position 

to make certain decisions than is an appellate court, which must work from a cold 

record.”  Goldberger, 209 F.3d at 47 (quoting In re Bolar Pharm., 966 F.2d at 732) 

(alterations omitted).  That is especially true here given the District Court’s 

familiarity with this case.  Indeed, over the course of three years, the District Court 

issued two detailed rulings on the motions to dismiss and a thorough class 

certification opinion, presided over the completion of fact and expert discovery, 

adjudicated the parties’ discovery disputes, and was in the process of evaluating 

the parties’ multiple summary judgment motions at the time the Settlement was 

reached.  Accordingly, the question before this Court is not “whether [it] would 

have awarded a different fee, but rather whether the district court abused its 

discretion in awarding this fee.”  In re Nortel Networks Corp. Sec. Litig., 539 F.3d 

129, 134 (2d Cir. 2008). 
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The District Court did not abuse its discretion here.  First, the fee award is 

well below other fee awards typically granted in this Circuit, and below fee awards 

commonly granted in comparable mega-settlements.  In securities class actions, 

attorneys’ fees awarded routinely range from 20% to 33% of the settlement fund 

and commonly represent multipliers of 3 to 4.5 of counsel’s lodestar.  See 4 

NEWBERG ON CLASS ACTIONS § 14:6 (4th ed. 2012) (“In the normal range of 

common fund recoveries in securities and antitrust suits, common fee awards fall 

in the 20 to 33 percent range.”); Wal-Mart Stores, Inc. v. Visa U.S.A., Inc., 396 

F.3d 96, 123 (2d Cir. 2005) (“multipliers of between 3 and 4.5 have become 

common”) (quoting In re NASDAQ Market-Makers Antitrust Litig., 187 F.R.D. 

465, 489 (S.D.N.Y. 1998)).   

Significantly, in the handful of securities class action cases like this one, in 

which settlements of over a billion dollars have been obtained, fee awards have 

generally ranged from 7% to 14.5% of the recovery.5  Moreover, the fees awarded 

                                           
5 See, e.g., In re Enron Corp. Sec., Derivative & ERISA Litig., 586 F. Supp. 2d 732, 
778-79 (S.D. Tex. 2008) (awarding 9.52% of $7.227 billion settlement fund, 
representing a 5.2 multiplier); In re Tyco Int’l, Ltd. Multidistrict Litig., 535 F. 
Supp. 2d 249, 265-71 (D.N.H. 2007) (awarding 14.5% of $3.2 billion settlement 
fund, representing a 2.7 multiplier); In re Royal Ahold N.V. Sec. & ERISA Litig., 
461 F. Supp. 2d 383, 387 (D. Md. 2006) (awarding 12% of $1.1 billion settlement 
fund, representing a 2.57 multiplier); In re McKesson HBOC, Inc. Sec. Litig., No. 
99-CV-20743 (N.D. Cal. 2006, 2007 & 2008) (awarding 7.6% of $1.04 billion 
total settlement fund, representing a 2.1 multiplier, in three separate orders), ECF 
Nos. 1444, 1560, 1727 (submitted in In re Bank of Am. Corp. Sec., Derivative & 
ERISA Litig., 09-MD-2058-PKC (S.D.N.Y.), ECF No. 828-1); In re Nortel 
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in these cases represented, on average, a lodestar multiplier of nearly 3.5.  A852.  

Here, the fee awarded by the District Court was 6.31% of the Settlement Fund, net 

of expenses, and represented a 1.8 multiplier.  Accordingly, on a percentage basis, 

the fee award is on the low end of fees granted in other similar cases, and on a 

multiplier basis, the fee is approximately half of what is awarded, on average, in 

such cases.6  Indeed, the fee awarded in this case represented a multiplier that is the 

lowest awarded in any securities class action with a recovery of over $1 billion. 

Second, in awarding this fee, the District Court carefully analyzed the factors 

set forth by this Court in Goldberger – none of which the Washenik Appellants 

address – and this analysis strongly demonstrates that the fee award was 

reasonable.7  A985-994, A1010-1013.  As the record below establishes in detail, 

the Settlement provides an outstanding monetary recovery for the Class.  As noted 

                                                                                                                                        
Networks Corp. Sec. Litig., No. 05-MD-1659 (LAP), slip op. at 10 (S.D.N.Y. Dec. 
26, 2006), ECF No. 77 (awarding 8% of $1.04 billion settlement fund, representing 
a 4.8 multiplier). 
6  The Washenik Appellants erroneously state throughout their opening brief that 
Co-Lead Counsel were awarded 6.56% of the $2.425 billion settlement as 
attorneys’ fees.  WB12, WB19, WB22.  Although Co-Lead Counsel did apply for 
fees in the amount of 6.56% of the Settlement Fund, net of expenses, the District 
Court ultimately reduced this amount to $152,414,235.89 (i.e., approximately 
6.31% of the Settlement Fund, net of expenses).  WA693, WA824. 
7  The Goldberger factors are: (i) the time and labor expended by counsel; (ii) the 
magnitude and complexities of the litigation; (iii) the risk of the litigation; (iv) the 
quality of representation; (v) the requested fee in relation to the settlement; and (vi) 
public policy considerations.  See Goldberger, 209 F.3d at 50 (citation and internal 
quotations omitted). 
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above, the Settlement is the largest securities class action settlement ever resolving 

a Section 14(a) claim; the fourth-largest ever funded by a single corporate 

defendant (and the sixth-largest securities class action settlement in history); and 

by far the largest securities class action settlement related to the subprime financial 

crisis.  As Judge Castel concluded, “the results speak to the quality of the 

representation.”  A1012.  

As Judge Castel further concluded, Co-Lead Counsel undertook 

“extraordinary” efforts in vigorously prosecuting this Action for almost four years 

on a purely contingent basis, litigating the case until it was trial-ready and settling 

it after extensive mediation within weeks of the Court’s trial date.  A1011.  As 

detailed in the Joint Declaration submitted below, Co-Lead Counsel’s efforts 

included, among other things: drafting two detailed amended complaints; 

successfully moving for partial modification of the PSLRA’s mandatory discovery 

stay; opposing two rounds of Defendants’ motions to dismiss; obtaining class 

certification on a vigorously contested motion; engaging in extensive fact and 

expert discovery, including 61 depositions and the review of more than 4.75 

million pages of documents; opposing Defendants’ motions for summary judgment 

and preparing Lead Plaintiffs’ own motion for partial summary judgment; and 

preparing for trial.  A673-701.  Co-Lead Counsel expended approximately 186,000 
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hours prosecuting this Action with a total lodestar value of approximately 

$85,000,000.  A727. 

The magnitude, complexity, and significant risks of the litigation also 

strongly support the fee award.  While the Washenik Appellants baldly assert that 

the fee award should be reduced because “there appears to be no appreciable risk 

of non-recovery” in securities class actions since “virtually all cases are settled” 

(WB22), this is nonsense, and ignores the real risk of non-recovery faced in this 

Action.  As the District Court explicitly recognized at the fairness hearing (A1011-

1012) – and as the District Court’s detailed opinions on the motions to dismiss and 

class certification motion make clear8 – Lead Plaintiffs faced substantial hurdles in 

establishing Defendants’ liability with respect to both their fraud claims under 

Section 10(b) and their negligence claims under Section 14(a).  For example, as 

detailed in the Joint Declaration, Lead Plaintiffs faced the risk that the Court or a 

jury could find that Defendants did not act recklessly or negligently in failing to 

disclose Merrill’s fourth-quarter 2008 losses and the bonus agreement; that the 

alleged omissions were immaterial in light of other information in the market; and 

                                           
8 See In re Bank of Am. Corp. Sec., Derivative & ERISA Litig., 757 F. Supp. 2d 260 
(S.D.N.Y. 2010); In re Bank of Am. Corp. Sec., Derivative & ERISA Litig., 2011 
WL 3211472 (S.D.N.Y. July 29, 2011); In re Bank of Am. Corp. Sec., Derivative & 
ERISA Litig., 281 F.R.D. 134 (S.D.N.Y. 2012). 
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that Defendants had no duty to disclose the allegedly omitted information.  A701-

711.   

There were also substantial obstacles to establishing damages.  In particular, 

the paucity of case law establishing the remedies available to Class Members under 

Section 14(a), including whether the Section 14(a) remedy was direct or derivative 

and the proper measure of damages it provided, presented significant risks.  A705-

709.  Lead Plaintiffs also faced substantial risks in proving loss causation, i.e., that 

the series of alleged corrective disclosures in January 2009 revealed the 

information that they had alleged was previously undisclosed, and that the price 

declines on the corrective disclosure dates were actually caused by the alleged 

corrective disclosures.  A702-709.  As Judge Castel aptly concluded after presiding 

over this Action for more than three years: 

I’ve considered the magnitude, complexity and risk of the litigation.  
A case like this reminds me of what that risk factor is all about.  When 
plaintiff’s counsel takes on a case like this, they know that it is going 
to be a multi-year battle, that there are going to be numerous 
depositions, that it’s going to be hard fought.  They know that if they 
have miscalculated, this could result in a grant of a motion to dismiss 
or a grant of summary judgment against them [] – or a trial loss, and 
they walk away with nothing. . . .  Plaintiff’s counsel took on that risk 
in [this] case. 

A1011-1012. 

The Washenik Appellants do not cite a single fact or legal principle that the 

District Court supposedly overlooked or got wrong.  Rather than addressing the 

Case: 13-1573     Document: 357     Page: 37      11/01/2013      1082310      97



28 

detailed analysis conducted by the District Court or any of the cases holding that 

the fee award is reasonable for a case of this magnitude, their principal argument is 

that, in a “megafund” settlement such as this one, “attorneys’ fees should max out 

at the 3% level this court approved in In re: Nortel Networks Corp. Securities 

Litigation.”  WB21-23.  The novel bright-line legal rule that the Washenik 

Appellants ask this Court to adopt – i.e., that awards in “megafund” cases must be 

capped at 3% as a matter of law – directly contravenes the law of this Court, and 

has never been accepted by any other court in the country. 

This Court has flatly rejected the notion that a court should determine a fee 

award according to a pre-determined “cap.”  Rather, in Goldberger, this Court 

instructed courts to carefully consider a range of case-specific factors, including 

that the fee was authorized by agreements that the institutional Lead Plaintiffs had 

negotiated with Co-Lead Counsel, the difficulty of the case, the risks of the 

litigation, the amount and quality of work performed by Co-Lead Counsel, and the 

result achieved for the Class – all of which Judge Castel carefully considered 

here.  See Goldberger, 209 F.3d at 50; see also Carlson v. Xerox Corp., 596 F. 

Supp. 2d 400, 411 (D. Conn. 2009) (“[t]here was also an objection to the effect that 

the attorneys’ fee award should be limited to a 15% benchmark.  However, it is 

clear that under Goldberger, benchmarks should not be used.  Each case must be 

given individualized consideration”).  As summarized above and set forth in detail 
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in the record below (A673-711, A723-735), the facts of this case easily justified a 

fee of approximately 6.31% of the Settlement Fund.  Given the District Court’s 

careful consideration of these facts, its Order Awarding Attorneys’ Fees and 

Expenses should be affirmed.  See Nortel, 539 F.3d at 134 (“Given the district 

court’s careful analysis of the Goldberger factors, we conclude that the fee award 

here does not fall outside the bounds of the district court’s discretion.”).9 

 The District Court Did Not Abuse Its Discretion In Awarding C.
Reimbursement To Lead Plaintiffs 

As noted above, the District Court granted a total of $453,003.04 to the five 

institutional Lead Plaintiffs as reimbursement for their “reasonable costs and 

expenses directly related to [their] representation of the Class.”  WA693-694.  

“The district court’s decision as to what expenses were reasonable and necessary, 

and hence should be reimbursed out of settlement funds, will not be overturned 

except for abuse of discretion.”  Silverberg v. People’s Bank, 23 F. App’x 46, 47-

48 (2d Cir. 2001).  The Washenik Appellants have failed to show any abuse of 

discretion in the District Court’s decision to reimburse Lead Plaintiffs for expenses 

incurred in their representation of the Class – indeed, they have failed to cite any 

                                           
9 Contrary to the Washenik Appellants’ suggestion, Nortel provides no support for 
their argument that fees in “megafund” cases should be limited to 3% as a matter 
of law.  In Nortel, this Court again rejected the notion that fee awards should be 
made according to a “benchmark,” and reaffirmed that “a district court should be 
guided by the six Goldberger factors” on a case-by-case basis.  539 F.3d at 134.  
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case in which a Court of Appeals has found that a district court abused its 

discretion in granting such reimbursement. 

Nevertheless, the Washenik Appellants claim that the District Court abused 

its discretion in granting the request for reimbursement because the precise amount 

being sought (i.e., $453,003.04) “was not [separately] disclosed in the Notice 

mailed to class members.”  WB15-16.  Significantly, however, as the Washenik 

Appellants acknowledge, the Settlement Notice stated that Co-Lead Counsel “will” 

seek reimbursement of expenses “in an amount not to exceed $17.5 million, which 

may include the reasonable costs and expenses of Class Representatives . . .  

directly related to their representation of the Class.”  A750.  Notably, Co-Lead 

Counsel’s total expense reimbursement award (i.e., $8,069,985.04), plus the 

$453,003.04 in costs and expenses requested by and awarded to Lead Plaintiffs 

(for a total of $8,522,988.08), is less than half of the $17.5 million cap set forth in 

the Settlement Notice. 

Contrary to the Washenik Appellants’ contention, there is no requirement for 

plaintiffs to itemize in the notice each separate expense for which they will seek 

reimbursement.  See Visa, 396 F.3d at 123 (“There are no rigid rules to determine 

whether a settlement notice to the class satisfies constitutional or Rule 23(e) 

requirements; the settlement notice must ‘fairly apprise the prospective members 

of the class of the terms of the proposed settlement and of the options that are open 
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to them in connection with the proceedings.’”) (citing Weinberger v. Kendrick, 698 

F.2d 61, 70 (2d Cir. 1982)).  Indeed, it is typical in federal class action practice for 

the settlement notice to set forth an overall limit on expenses that lead counsel and 

lead plaintiffs may collectively seek, and for lead counsel and lead plaintiffs to 

subsequently identify their specific expenses at the time they move for approval of 

their fees and expenses, which is what occurred here.10  Accordingly, the District 

Court’s approval of the Settlement Notice as fair and reasonable did not constitute 

an abuse of discretion.     

The Washenik Appellants next contend that the value of the “employees’ 

time” on which reimbursement to the Class Representatives was based is not a 

“reasonable cost or expense under the PSLRA,” and thus, not compensable.  

WB13-17.  This argument contradicts the PSLRA, the District Court’s specific 

findings in this regard, and the numerous decisions awarding reimbursement to 

institutional class representatives based on the time expended by their employees 

in the prosecution of class actions.  

                                           
10 See, e.g., Order Preliminarily Approving Proposed Settlement and Providing for 
Notice, In re Citigroup Inc. Bond Litig., No. 08-CV-9522-SHS (S.D.N.Y. Mar. 25, 
2013), ECF No. 155 (see Exhibit 1 at 3); Amended Preliminary Approval Order 
Providing for Notice and Hearing in Connection with Proposed Class Action 
Settlement with Satyam Computer Services Ltd., In re Satyam Computer Servs. 
Ltd. Sec. Litig., No. 09-MD-2027-BSJ (S.D.N.Y. Mar. 21, 2011), ECF No. 259 
(see Exhibit A-1 at 3). 
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In enacting the PSLRA, Congress expressed its preference for institutional 

investors to serve as lead plaintiffs in securities litigation.  See H.R. Conf. Rep. No. 

104-369, at 34 (1995), reprinted in 1995 U.S.C.C.A.N. 679, 733 (“The Conference 

Committee believes that increasing the role of institutional investors in class 

actions will ultimately benefit shareholders and assist courts by improving the 

quality of representation in securities class actions.”); see also Richman v. 

Goldman Sachs Grp., Inc., 274 F.R.D. 473, 477 (S.D.N.Y. 2011) (“Congress has 

instructed [that actions under the PSLRA] should be guided by institutional 

investors.”); Xianglin Shi v. Sina Corp., 2005 WL 1561438, at *5 (S.D.N.Y. July 1, 

2005) (“Because the size and experience of institutional investors can be of 

significant assistance to the prosecution of the action, a number of courts ‘have 

understood [the PSLRA] to favor large institutional investors’ as lead plaintiff.”) 

(citation omitted) (alteration in original).   

To that end, to allow institutional investors to obtain reimbursement for the 

lost time and other expenses they incur by serving as lead plaintiffs, the PSLRA 

provides that an “award of reasonable costs and expenses (including lost wages) 

directly relating to the representation of the class” may be made to “any 

representative party serving on behalf of a class.”  15 U.S.C. § 78u-4(a)(4).  Given 

this clear statutory authorization, “[c]ourts in [the Second] Circuit routinely award 

such costs and expenses both to reimburse the named plaintiffs for expenses 
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incurred through their involvement with the actions and lost wages, as well as to 

provide an incentive for such plaintiffs to remain involved in the litigation and to 

incur such expenses in the first place.”  Hicks v. Morgan Stanley, 2005 WL 

2757792, at *10 (S.D.N.Y. Oct. 24, 2005).11 

In applying these provisions, courts in this Circuit have repeatedly granted 

reimbursements to institutional class representatives based on lost employee time 

where, as here, the time expended by the class representatives’ salaried employees 

was time that these employees could not devote to other work for their employer 

(i.e., the respective class representative), and thus, resulted in a tangible cost to the 

institutional class representative.12  See, e.g., In re Gilat Satellite Networks, Ltd., 

2007 WL 2743675, at *19 (E.D.N.Y. Sept. 18, 2007) (“Since the tasks undertaken 

by employees of Lead Plaintiffs reduced the amount of time those employees 

would have spent on other work and these tasks and rates appear reasonable to the 

                                           
11 See, e.g., In re Am. Int’l Grp., Inc. Sec. Litig., 2012 WL 345509, at *6 (S.D.N.Y. 
Feb. 2, 2012) (awarding an aggregate amount of $71,910.00 to certain Ohio 
pension funds); In re Satyam Computer Servs. Ltd. Sec. Litig., No. 09-MD-2027-
BSJ, slip op. at 3-4 (S.D.N.Y. Sept. 13, 2011), ECF No. 365 (awarding an 
aggregate amount of $195,111 to class representatives); In re Marsh & McLennan 
Cos., Inc. Sec. Litig., 2009 WL 5178546, at *21 (S.D.N.Y. Dec. 23, 2009) 
(awarding $144,657 to the New Jersey Attorney General’s Office and $70,000 to 
certain Ohio pension funds). 
12  The costs sought by the Class Representatives were calculated in an appropriate 
manner by dividing the annual salaries of the employee by the number of hours 
typically worked by such employee during the course of a year and then applying 
that rate for each employee to the number of hours that employee devoted to the 
Action on behalf of the Class. 
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furtherance of the litigation, the motion for . . . expenses for Lead Plaintiff is 

granted.”); In re Am. Int’l Grp., Inc. Sec. Litig., 2010 WL 5060697, at *3-4 

(S.D.N.Y. Dec. 2, 2010) (same); In re Satyam Computer Servs. Ltd. Sec. Litig., No. 

09-MD-2027-BSJ, slip op. at 3-4 (S.D.N.Y. Sept. 13, 2011), ECF No. 365 (same).  

Further, the time spent by employees of the Class Representatives was 

unquestionably reasonable under the facts and circumstances of this matter.  As set 

forth in declarations submitted on behalf of the Class Representatives, the five 

sophisticated institutional investors who served as Lead Plaintiffs were extremely 

active and vigilant in their representation of the Class.  SA1-34.  These institutions 

actively and effectively fulfilled their obligations as representatives of the Class for 

more than three years, complying with all of the many demands placed upon them, 

and providing valuable assistance to their counsel.  In devoting substantial effort to 

the commencement and oversight of this Action on behalf of the Class, the Class 

Representatives, among other things: (i) consulted with counsel concerning case 

strategy and the retention of experts and consultants; (ii) reviewed, commented on, 

and edited significant pleadings and briefs; (iii) supervised gathering and 

reviewing hundreds of thousands of documents in response to discovery requests 

served on them; (iv) prepared and sat for depositions in furtherance of their motion 

for class certification; (v) worked cooperatively with the other Class 

Representatives throughout the litigation; and (vi) prepared for and fully 
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participated in the protracted settlement negotiations on behalf of the Class.  Id.  

Courts widely hold that these efforts are “precisely the types of activities that 

support awarding reimbursement of expenses to class representatives.”  In re 

Marsh & McLennan, 2009 WL 5178546, at *21. 

After carefully reviewing the record and the authority summarized above, 

Judge Castel properly determined that the PSLRA awards were necessary in order 

to reimburse Lead Plaintiffs for the cost of their lost employee time reasonably 

incurred on behalf of the Class, finding as follows: 

The numbers that have been put forth here for reimbursement are 
reimbursement.  They are not bonus payments[,] they are not 
differential payments.  These plaintiffs . . . should not be penalized 
because of [] all . . . this case took of their time.  And it did[.]  I’ve 
looked at the applications [from the Plaintiffs], I am satisfied [that the] 
reimbursement of employee time [is for time] actually spent in 
working on the monitoring [of the litigation] and responding [to] 
discovery requests.     

A1013.  The Washenik Appellants have provided no basis to question, let alone 

overrule, this conclusion. 

The Washenik Appellants’ reliance on In re Merrill Lynch & Co. Research 

Reports Securities Litigation, 2007 WL 313474 (S.D.N.Y. Feb. 1, 2007), is 

misplaced.  There, the court denied a PSLRA award to an individual plaintiff 

because that plaintiff could not demonstrate that she had incurred “any actual 

expenses [], or wages or business opportunities she lost” in expending a mere 16 

hours of her own time on the action.  Id. at *25.   Here, in contrast, the institutional 
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Lead Plaintiffs clearly incurred a cost in the form of substantial lost time that their 

salaried employees were required to dedicate to the Action on behalf of the Class, 

as explained above. 

For the reasons discussed herein and in the record below, the District Court 

did not abuse its discretion in reimbursing $453,003.04 to Lead Plaintiffs. 

VII. The Australian Investors’ Appeal Is Without Merit 

A. The District Court Did Not Abuse Its Discretion In Rejecting 
The Australian Investors’ Objection And Approving The 
Settlement Without Providing A Second Opt-Out Opportunity  

Before the District Court, the Australian Investors principally argued that 

Judge Castel was required to: (i) hold the Settlement in abeyance pending this 

Court’s decision in International Fund Management, S.A. v. Citigroup, Inc., No. 

12-1903-cv (2d Cir.) (“IFM”), which presented the issue of whether American Pipe 

tolling applied to the Securities Act’s statute of repose; and (ii) potentially provide 

a second opt-out opportunity depending on how this Court ultimately resolved the 

tolling issue.  See A809-812.  However, under Fed. R. Civ. P. 23(e)(3), the 

decision whether to grant a second opt-out period is “confided to the [district] 

court’s discretion,” and this Court has specifically held that “the court is under no 

obligation to do so,” emphasizing that “[n]either due process nor Rule 23(e)(3) 

requires a second opt-out period.”  Denney, 443 F.3d at 271.   
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To Lead Plaintiffs’ knowledge, neither this Court nor any other Court of 

Appeals has ever held that a district court was required to provide a second opt-out 

period, or abused its discretion in declining to do so.  See id. (affirming decision to 

not provide a second opt-out period); Visa, 396 F.3d at 114-15 (same); see also 

Officers for Justice v. Civil Serv. Comm’n of City and Cnty. of San Francisco, 688 

F.2d 615, 635 (9th Cir. 1982) (“[W]e have found no authority of any kind 

suggesting that due process requires that members of a Rule 23(b)(3) class be 

given a second chance to opt out.  We think it does not.”).  In accordance with this 

settled authority, district courts within this Circuit routinely decline to provide a 

second opt-out period.  See, e.g., In re WorldCom, 388 F. Supp. 2d at 319 (Cote, J.) 

(holding that due process does not require a second opt-out opportunity); In re 

Lloyd’s Am. Trust Fund Litig., 2002 WL 31663577 (S.D.N.Y. Nov. 26, 2002) 

(Sweet, J.) (same); In re MetLife Demutualization Litig., 689 F. Supp. 2d 297, 345 

(E.D.N.Y. 2010) (Weinstein, J.) (same).   

Here, the Australian Investors have not identified any legal error that Judge 

Castel even arguably committed in declining to defer approval of the Settlement.  

Indeed, they have failed to cite a single case holding that a district court is required 

to hold a settlement in abeyance or provide a second opt-out opportunity in 

circumstances such as these.  Nor have the Australian Investors identified any fact 

that Judge Castel even arguably overlooked or misconstrued.  In short, the District 
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Court’s decision to approve the Settlement and not provide a second opt-out period 

comports with well-established law.  It does not constitute an abuse of discretion.    

B. The Australian Investors’ Objection Was Mooted  
By This Court’s Decision In IndyMac 

As noted above, before the District Court, the Australian Investors 

contended that Judge Castel was required to hold the Settlement in abeyance 

pending this Court’s decision in IFM.  A809-811.  Specifically, they argued that, at 

the time Class Members were permitted to opt out after the Class Notice was 

disseminated in March 2012, that opt-out right was supposedly meaningless 

because the statute of repose had already expired on Class Members’ individual 

Section 14(a) claims under Judge Castel’s decision in Footbridge Limited Trust v. 

Countrywide Financial Corporation, 770 F. Supp. 2d 618, 624-27 (S.D.N.Y. 

2011), which held that American Pipe tolling does not apply to the Securities Act’s 

statute of repose.13  Thus, they contended, any Class Members who opted out 

“would have forfeited their Section 14(a) claims [if] they excluded themselves 

from the Class” at that time.  A810. 

                                           
13 The statute of repose governing Section 14(a) claims begins to run when the 
“last proxy statement signed by . . . Defendants was issued,” which in this case was 
November 3, 2008, and runs for three years.  Take-Two Interactive Software, Inc. 
v. Brant, 2010 WL 1257351, at *7 (S.D.N.Y. Mar. 31, 2010).  Thus, absent 
American Pipe tolling, the statute of repose on Class Members’ Section 14(a) 
claims arguably expired in November 2011.  
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The Australian Investors further noted before the District Court that the 

identical issue decided by Judge Castel in Footbridge was raised by the IFM 

appeal.  Given that the American Pipe issue was pending before this Court at the 

time of the fairness hearing, the Australian Investors argued that the District Court 

was required to defer approval of the Settlement until this Court ruled in IFM.  The 

Australian Investors further argued that: (i) if this Court held that American Pipe 

does toll the statute of repose – effectively overruling Footbridge – then the 

District Court was required to “afford current Class members a fresh opportunity to 

exclude themselves from the Class” so that they could assert their now-timely 

Section 14(a) claims individually; but (ii) if this Court held that American Pipe 

tolling did not apply to the statute of repose – effectively affirming Footbridge – 

then “no further opt-out opportunity would be warranted.”  A811. 

On June 27, 2013, this Court decided IndyMac, a case that was heard in 

tandem with IFM, and which raised the identical American Pipe issue.  See 

IndyMac, 721 F.3d at 101 & n.3.  IndyMac resolved the American Pipe issue in the 

Second Circuit on which the Australian Investors based their objection and 

effectively affirmed Footbridge.  Favorably citing Footbridge, this Court held that 

“our conclusion is straightforward: American Pipe’s tolling rule, whether grounded 

in equitable authority or Rule 23, does not extend to the state of repose[.]”  Id. at 

109.   
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Given this Court’s decision in IndyMac, there is no question that the 

Australian Investors’ objection is now moot.  Indeed, the Australian Investors 

expressly conceded before the District Court that “no further opt-out opportunity 

would be warranted” if this Court held that American Pipe tolling did not apply to 

the statute of repose.  A811.  That is precisely what this Court held in IndyMac.  

Accordingly, the Australian Investors’ appeal should be rejected for this reason 

alone. 

Recognizing that IndyMac has mooted their objection, the Australian 

Investors now argue that “that IndyMac was wrongly decided.”  AI12-30.  This 

argument, a collateral attack on IndyMac based on arguments the Australian 

Investors never raised before the District Court, is to no avail.  Regardless of the 

Australian Investors’ personal views of the IndyMac decision, it is the settled law 

of this Circuit and, as noted above, it moots their objection. 

C. Even If The Australian Investors’ Objection Was Not Moot,  
It Is Meritless  

Even if IndyMac had not mooted the Australian Investors’ objection, which 

it has, Judge Castel did not abuse his discretion in declining to hold the Settlement 

in abeyance pending this Court’s resolution of the American Pipe issue.  This is 

because, as explained below, the Australian Investors’ objection was without merit 

at the time it was made. 
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First, the Australian Investors’ argument that they and other Class Members 

have been denied the opportunity to bring individual Section 14(a) claims is 

wrong.  At any time during the pendency of this litigation, these investors had 

ample opportunity to bring an individual action alleging violations of Section 

14(a).  In fact, that is precisely what dozens of institutional and individual investors 

did in this case.  See, e.g., Third Amended Consolidated Complaint for Violations 

of the Federal Securities Laws at ¶¶ 11-49, Stichting Pensioenfonds ABP v. Bank of 

Am. Corp., 10-CV-2284-PKC (S.D.N.Y. Jan. 10, 2011), ECF No. 48 (listing 39 

plaintiffs in the Consolidated Individual Actions).  Moreover, if the Australian 

Investors did not want to file an individual action but still wanted to preserve their 

claims, they could have sought a tolling agreement from Defendants for that 

purpose.  Instead, they did nothing. 

Notably, this is not a case where the Australian Investors can, or do, claim 

that they were unaware of this Action or its underlying facts.  From its inception, 

this case and its underlying facts have been public knowledge and the subject of 

widespread media reports.  In September 2009 and October 2010, Lead Plaintiffs 

publicly filed two complaints setting forth detailed evidence supporting their 

claims, including internal documents and sworn testimony from senior BoA 

executives and senior officials from the Treasury Department and the Federal 

Reserve.  See In re Bank of Am. Sec., Derivative & ERISA Litig., 09-MD-2058-
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PKC (S.D.N.Y.), ECF Nos. 29 and 363.  In August 2010, the District Court issued 

an extensive Opinion sustaining Lead Plaintiffs’ Section 14(a) claims, thus holding 

that the facts alleged stated a Section 14(a) claim on behalf of the Class, which was 

covered by the mainstream press.  A885-886. 

Similarly, in August of 2009, the SEC brought a highly publicized case 

against BoA for violations of Section 14(a), which it ultimately settled in February 

2010.  See, e.g., A888-890.  Further, in the summer and fall of 2009, Congress held 

a series of public hearings concerning the Merger that were widely covered by the 

media.  See, e.g., A892-899.  At these hearings, former senior BoA officers and 

senior officials from the U.S. Government – including former CEO Ken Lewis, 

former General Counsel Timothy Mayopoulos, former Treasury Secretary Hank 

Paulson and Federal Reserve Chairman Ben Bernanke – testified in detail about 

many of the facts on which this Action was based.  Id.  In connection with these 

hearings, Congress released hundreds of internal documents from BoA, the 

Treasury Department and the Federal Reserve that contained facts germane to the 

Section 14(a) claims.  In addition, in February 2010, the New York Attorney 

General brought a highly publicized action against BoA and certain other 

Defendants for false and misleading statements and omissions in the Proxy.  See, 

e.g., A901-903.  In short, the Australian Investors were obviously aware long 
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before the opt-out period expired that they could assert claims arising under 

Section 14(a) in a direct action if they wanted to do so. 

The mere fact that the statute of repose arguably ran on their Section 14(a) 

claims in November 2011 – almost three years after this case commenced – does 

not change the fact that the Australian Investors and all Class Members had ample 

opportunity to assert their Section 14(a) claims individually.  Even assuming that 

the statute of repose expired then, the Australian Investors were still free to opt out 

when they received the Class Notice, and bring any causes of action that they 

wanted, including claims under Sections 10(b) and 14(a), state law, and potentially 

Australian law.14  If the District Court eventually held that their Section 14(a) 

claims were time-barred, the Australian Investors could then have pursued their 

remaining claims, and appealed the dismissal of the Section 14(a) claims on statute 

of repose grounds.  In sum, nothing prevented the Australian Investors from 

asserting individual Section 14(a) claims at any time before the opt-out period 

expired on May 7, 2012. 

Second, the premise of the Australian Investors’ objection below was that 

they purportedly should have the right to opt-out when they know with complete 

certainty whether their Section 14(a) claims were viable.  Indeed, that is precisely 

                                           
14 Indeed, numerous institutions did exactly that.  During the opt-out period, more 
than 30 institutions opted out of the Class.  A527-581. 
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what they argued to the District Court.  A825 (asserting that they are entitled to opt 

out when they “know with certainty [whether] they can opt out of the Class 

without running the risk of forfeiting their Section 14(a) claims”).  In essence, they 

claim that due process entitled them to a risk-free opt-out decision.  Their 

argument is incorrect.   

As the Supreme Court has long held, the due process right to opt out exists 

only to guarantee that class members can choose whether to be bound by the 

judgment in the class action.  See Phillips Petro. Co. v. Shutts, 472 U.S. 797, 803-

04, 810-13 (1985) (holding that due process requires only “that an absent plaintiff 

be provided with an opportunity to remove himself from the class by executing and 

returning an ‘opt-out’ or ‘request for exclusion’” so that he is not “bound by the 

judgment”); see also Peters v. Nat’l R.R. Passenger Corp., 966 F.2d 1483, 1486 

(D.C. Cir. 1992) (“due process . . . in the context of the rule 23(b)(3) class action 

guarantees them the opportunity to be excluded from the class and not be bound by 

any subsequent judgment”) (citing Eisen v. Carlisle & Jacquelin, 417 U.S. 156, 

173-74 (1974)); Green v. Wolf Corp., 406 F.2d 291, 298 (2d Cir. 1968) (“the 

judgment in a class action [is] binding upon all members of the class … unless a 

member affirmatively ‘opts out’”).   

Neither due process nor Rule 23 requires that class members who choose to 

opt out must be permitted to bring a meritorious individual claim.  As the Court is 
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aware, individual claims brought by opt-out plaintiffs are properly subject to 

dismissal on any number of grounds, including statutes of repose and limitations.15  

That is the risk that any class member assumes when it opts out of a class action 

and decides to bring an individual claim.  Indeed, this Court has explained that all 

opt-out decisions entail risk, and held that due process does not require a district 

court to provide a second opt-out period so that class members who “believe that 

they lost the gamble . . . can place new bets.”  Denney, 443 F.3d at 271.  See also 

generally Philip Morris Inc. v. Nat’l Asbestos Workers Med. Fund, 214 F.3d 132, 

135 (2d Cir. 2000) (Rule 23 does not permit “a risk-free intervention decision by 

thousands of putative plaintiffs”). 

As the Supreme Court has recognized, the reason that class members are 

required to decide whether to opt out at the time of class certification is to prevent 

them from deferring their opt-out decision until they know whether disputed issues 

will be resolved in their favor, a circumstance known as “one way intervention.”  

American Pipe & Constr. Co. v. Utah, 414 U.S. 538, 547 (1974) (“This situation – 

the potential for so-called ‘one-way intervention’ – aroused considerable criticism 

                                           
15 See, e.g., In re AOL Time Warner, Inc. Sec. Litig., 503 F. Supp. 2d 666, 679 
(S.D.N.Y. 2007) (dismissing Section 14(a) claims asserted by opt-out plaintiffs on 
loss causation grounds); In re Linerboard Antitrust Litig., 443 F. Supp. 2d 703, 716 
(E.D. Pa. 2006) (dismissing claims of opt-out plaintiff for lack of standing at 
summary judgment); Bozeman v. Lucent Techs. Inc., 378 F. Supp. 2d 1348, 1351-
53 (M.D. Ala. 2005) (dismissing claims of opt-out plaintiffs on statute of 
limitations grounds). 
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upon the ground that it was unfair to allow members of a class to benefit from a 

favorable judgment without subjecting themselves to the binding effect of an 

unfavorable one.  The 1966 amendments were designed, in part, specifically to 

mend this perceived defect.”).  Thus, contrary to what the Australian Investors 

contend, they did not have a due process right to wait until after this Court resolved 

the American Pipe tolling issue before deciding whether to opt out.  

Third, the Australian Investors contended before the District Court that the 

filing of the IFM appeal was supposedly a “significant development” that occurred 

after the opt-out period expired, suggesting that there was a change in 

circumstances significant enough to require a new opt-out period.  A811.  Again, 

they are wrong.  The substantial difference of opinion among courts on the issue of 

whether American Pipe tolling applies to statutes of repose was not a “new” 

development.  Federal courts have long been divided over the question of whether 

American Pipe tolling is legal or equitable in nature, and thus, whether it applied to 

statutes of repose in class actions.  See IndyMac, 721 F.3d at 108 & nn.15-16.   

Moreover, IFM was not the first case on this issue to be appealed to this 

Court.  Indeed, on July 21, 2011, plaintiffs in IndyMac filed their notice of appeal.  

A912-913.  Thus, long before the statute of repose on the Section 14(a) claims 

arguably expired, it was public knowledge that federal courts were split over the 
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American Pipe tolling issue, and that appeals were pending before this Court on 

this exact issue. 

In sum, Judge Castel did not abuse his discretion by declining to defer 

consideration of the Settlement.    

D. The Australian Investors’ Remaining Contentions Are Meritless  

Finally, the Australian Investors argue that two developments that occurred 

after the Class Notice was issued necessitate a second opt-out period.  First, they 

assert that the filing of Lead Plaintiffs’ partial summary judgment motion requires 

a second opt-out period because it supposedly “proved Defendants’ liability.”  

AI31.  This argument is meritless.  The fact that Lead Plaintiffs filed a partial 

summary judgment motion – which Defendants vigorously opposed and the 

District Court had not yet ruled on at the time the Settlement was reached – has no 

bearing on whether a second opt-out period is required.  If the Australian Investors 

were correct, then a second opt-out period would be required whenever a plaintiff 

moved for summary judgment. 

Second, the Australian Investors argue that “the announcement of the 

Settlement itself” constitutes a “significant item of new information” that requires 

a second opt-out period.  AI35.  This argument is wrong as a matter of law.  This 

Court has specifically held that neither the Due Process Clause nor Rule 23 

requires class members to be given “the opportunity to opt out after the settlement 
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notice [is] issued.”  Visa, 396 F.3d at 114; see also In re WorldCom, 388 F. Supp. 

2d at 342 (“the Second Circuit has explicitly rejected the contention that Class 

Members must be given a second opportunity to opt out after the terms of a 

settlement are announced”) (citing Visa, 396 F.3d at 114).  Indeed, if the Australian 

Investors’ argument were accepted, it would mean that a district court is required 

to order a second opt-out period whenever a case settled.  That is clearly not the 

law.   

Accordingly, the District Court did not abuse its discretion in not providing a 

second opt-out period. 

VIII. Conclusion 

For the reasons set forth above, the District Court’s Order Awarding 

Attorneys’ Fees and Expenses, and Judgment Approving Class Action Settlement 

should be affirmed.  
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

IN RE BANK OF AMERICA CORP. 
SECURITIES, DERIVATIVE, AND 
EMPLOYEE RETIREMENT INCOME 
SECURITY ACT (ERISA) LITIGA TlON 

THIS DOCUMENT RELATES TO: 

Consolidated Securiti es Action 

Master File No. 09 MDL 2058 (PKC) 

ECF CASE 

DECLARA TlON OF WILLIAM J. NEVILLE, GENERAL COUNSEL OF STATE 
TEACHERS RETIREMENT SYSTEM OF OIDO IN SUPPORT OF (A) LEAD 

PLAINTIFFS' MOTION FOR FINALAPPROV AL OF CLASS ACTION SETTLEMENT 
(B) CO-LEAD COUNSEL'S MOTION FOR AN AWARD OF ATTORNEYS' FEES AND 

REIMBURSEMENT OF LITIGATION EXPENSES; AND (C) LEAD PLAINTIFFS' 
REQUEST FOR REIMBURSEMENT OF COSTS AND EXPENSES 

1, William 1. Neville, hereby declare under penalty ofpetjury as follows: 

1. I am General Counsel of the State Teachers Retirement System of Ohio ("STRS 

Ohio"). I submit this declaration in support of (a) Lead Plaintiffs' motion for final approval of 

the proposed Settlement; (b) Co-Lead Counsel's motion for an award of attorneys' fees and 

reimbursement of litigation expenses; and (c) approval of the request for STRS Ohio to recover 

the reasonable costs and expenses incurred in c01mection with its representation of the Class in 

the prosecution of this litigation. 

2. I am aware of and understand the requirements and responsibilities of a lead 

plaintiff in a securities class action as set forth in the Private Securities Litigation Refonn Act of 

1995. r have personal knowledge or have an understanding based upon information and bel ief of 

the matters set forth in this Declaration, as I have been directly involved in monitoring and 
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overseeing the prosecution of the Action and have been informed about the negotiations leading 

to the Settlement . 

3. STRS Ohio is a public pension fund organized for the benefit of current and 

retired educators in Ohio and serves nearly 475,200 active, inactive and retired Ohio public 

educators. With invesunent assets of $64.3 billion as of June 30, 2012, STRS Ohio is one of the 

larger public pension funds in the country 

4. On behalf of STRS Ohio. I had regular communications with Kaplan Fox & 

Kilsheimer LLP ("Kaplan Fox") and Bernstein Litowitz Berger & Grossmann LLP ("·BLBG"), 

Court-appointed Co-Lead COLmsel for the Class, tlu·oughout the litigation. STRS Ohio, tlu·ough 

my active and continuous involvement, as well as others, closely supervised, carefully 

monitored, and was actively involved in the prosecution of the Action. STRS Ohio received 

monthly status reports from Kaplan Fox and BLBG on case developments, aud participated in 

regular discussions with attomeys fl'om Kaplan Fox and BLBG concerning the prosecution of the 

Action. the strengths of and risks to the claims and potential settlement. 

5. ln pmticular, throughout the course of this Action, I: 

(a) participated in discussions with Kapla11 Fox and BLBG concerning significant 

developments in the litigation, including case strategy; 

(b) reviewed and conunented on all significant pleadings and briefs fil ed 111 the 

Action and discussed Cow1 orders; 

(c) supervised the production of discovery by STRS Ohio, including document 

productions and responses to written docmnent requests and interrogatories; 

(d) participated in the preparation of STRS Ohio witnesses for deposition m 

connection with Lead Plaintiffs' class certification motion; 

2 
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(e) consulted with Kaplan Fox and BLBG concerning the settlement nego6ations; 

and 

(f) evaluated and recommended approval to the board of STRS Ohio of the proposed 

settlement for $2.425 biJiion in cash and ce1tain corporate governance enhancements. 

6. STRS Ohio was informed of and updated on the lengthy negotiations in thi s 

Action, which led to the settlement. l was briefed on the mediation presided over by the 

Honorable Layn R. Phillips. Prior to the mediation. I confened with Lead Counsel regarding the 

parties' respective positions. 

7. Based on its involvement throughout the prosecution and resolution of the claims. 

STRS Ohio endorses the Settlement and believes it provides an excellent recovery for the Class. 

particularly in light of the substantial ri sks of continuing to prosecute the claims in the Action. 

8. STRS Ohio endorses Co-Lead Counsel's request for an award of attorneys ' tees in 

the amount of 6.56% of the Settlement Fund and believes that it is fa ir and reasonable in light of 

the work Co-Lead Counsel performed on behalf of the Class. STRS Ohio takes seriously its role 

as lead plaintiff to ensure that the attorneys' fees are fair in light of the result achieved for the 

Class and reasonably compensate plaintiffs' counsel for the work involved and the substantial 

risks they Lmdertook in litigating the Action. 

9. STRS Ohio has been informed by the Ohio Attorney Generars Offices that the 

litigation expenses being requested for reimbursement by Co-Lead Counsel are reasonable, and 

represent costs and expenses necessary for the prosecution and resolution of the claims in the 

Action. Based on the foregoing, and consistent with its obligation to the Class to obtain the best 

result at the most efficien t cost, STRS Ohio supports Co-Lead Counsel 's motion for an award of 

attorneys' fees and reimbursement of litigation expenses. 

3 
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I 0. STRS Ohio also supports approval of the proposed plan of allocation which is 

based on the analysis completed by the damages expert retained in this Action. STRS Ohio has 

been informed that the plan represents a fair and reasonable method for allocating the net 

settlement Cund to Class Members whose claims are approved for payment. 

11. STRS Ohio understands that reimbursement of a lead plaintiff's reasonable costs 

and expenses is authorized under Section 21D(a)(4) of the Private Securities Litigation Reform 

Act of 1995. 15 U.S.C. § 78u-4(a)(4). For this reason, in connection with Co-Lead Counsel's 

request for reimbursement of litigation expenses, STRS Ohio seeks reimbursement for the costs 

and expenses that it incurred directly relating to its representation of the Class in the Action. 

12. My primary responsibility at STRS Ohio involves oversight of all legal functions 

of the retirement system. In working on this Action, I was assisted by employees of STRS Ohio's 

Investment Department and IT Department. 

13. STRS Ohio personnel spent over 275 hours on the prosecution of this Action for 

the benefit of the Class performing the following tasks: (i) consulting and strategizing with Lead 

Counsel via telephone, electronic mail and in-person meetings; (ii) reviewing pleading, motion 

papers, and other court documents filed on behalf of Lead Plaintiff (including drafts), and 

documents filed on behalf of defendants; (iii) reviewing correspondence to the Court from Lead 

Counsel and counsel for defendants ; (iv) reviewing and responding to defendants' discovery 

requests; and (v) preparation for and attendance at deposition. 

14. The time that employees of STRS Ohio 's Investment DepaTtment and IT 

Department, and I devoted to the representation of the Class in this Action was time that we 

otherwise would have spent on other work for STRS Ohio and, thus, represented a cost to STRS 

Ohio. 

4 
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15. STRS Ohio seeks reimbursement in the amount of $34,375.00 for: (a) the time 

employees of STRS Ohio 's Investment Department and I devoted to supervising and 

participating in this Action in the amount of $26,250.00 ( 150 hours at $175 per hour); and (b) the 

time employees of STRS Ohio's IT Deprutment devoted to this Action in the amount of $8125.00 

(125 homs at $65 per hour). 

16. In conclusion, STRS Ohio was closely involved throughout the prosecution and 

settlement of the claims in this Action, endorses the Settlement as fair. reasonable and adequate. 

and believes that it represents a significant recovery for the Class. Accordingly. STRS Ohio 

respectfully requests that the Cow1 approve Lead Plaintiffs' motion for final approval of the 

proposed Settlement, Co-Lead Counsel's motion for an award of attorneys' fees and 

reimbmsement of litigation expenses, and STRS Ohio's request for reimbursement for its 

reasonable costs and expenses incurred in prosecuting the Action on behalf of the Class, as set 

forth above. 

I declare w1der penalty of petj ury under the laws of the United States of America that that 

the foregoing is true and correct to the best of my knowledge, information and belief, and that 1 

have authority to execute this Declaration on behalf of STRS Ohio. 

Executed this / ~ fray of February, 2013. 

ILLE, ESQ. 
GENERAL CO SEL 
STATE TEACHERS RETIREMENT 
SYSTEM OF OHIO 

5 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

IN RE BANK OF AMERICA CORP. 
SECURITIES, DERIVATIVE, AND 
EMPLOYEE RETIREMENT INCOME 
SECURITY ACT (ERISA) LITIGATION 

TillS DOCUMENT RELATES TO: 
Consolidated Securities Action 

Master File No. 09 MDL 2058 (PKC) 
ECF CASE 

DECLARATION OF JULIE E. BECKER, ESQ., GENERAL COUNSEL OF OHIO 
PUBLIC EMPLOYEES RETIREMENT SYSTEM IN SUPPORT OF (A) LEAD 

PLAINTIFFS' MOTION FOR FINAL APPROVAL OF CLASS ACTION SETTLEMENT 
AND PLAN OF ALLOCATION (B) CO-LEAD COUNSEL'S MOTION FOR AN 

AWARD OF ATTORNEYS' FEES AND REIMBURSEMENT OF 
LITIGATION EXPENSES; AND (C) LEAD PLAINTIFFS' REQUEST 

FOR REIMBURSEMENT OF COSTS AND EXPENSES 

I, Julie E. Becker, hereby declare under penalty of perjury as follows: 

1 . I am General Counsel of the Ohio Public Employees Retirement System ("Ohio 

PERS"). I submit this declaration in support of (a) Lead Plaintiffs' motion for final approval of 

the proposed Settlement and approval of the proposed Plan of Allocation; (b) Co-Lead Counsel's 

motion for an award of attorneys' fees and reimbursement of litigation expenses; and (c) 

approval of the request for Ohio PERS to recover the reasonable costs and expenses incurred in 

connection with its representation of the Class in the prosecution of this litigation. 

2. I am aware of and understand the requirements and responsibilities of a lead 

plaintiff in a securities class action as set forth in the Private Securities Litigation Reform Act of 

1995. I have personal knowledge of the matters set fmth in this Declaration, as I have been 

directly involved in monitoring and overseeing the prosecution of the Action as well as the 

negotiations leading to the Settlement, and I could and would testify competently thereto. 
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3. Ohio PERS is a public pension fund organized for the benefit of public employees 

throughout the State of Ohio who are not covered by another state or local retirement system and 

serves more than one million members. With assets of approximately $80.3 billion as of 

December 31, 2012, Ohio PERS is the largest state pension fund in Ohio, as well as the lith 

largest public retirement system and 15th largest retirement system in the country. 

4. On behalf of Ohio PERS, I had regular communications with Kaplan Fox & 

Kilsheimer LLP ("Kaplan Fox") and Bernstein Litowitz Berger & Grossmann LLP ("BLBG"), 

Court-appointed Co-Lead Counsel for the Class, throughout the litigation. Ohio PERS, through 

my active and continuous involvement, as well as others as detailed below, closely supervised, 

carefully monitored, and was actively involved in all material aspects of the prosecution of the 

Action. Ohio PERS received monthly status reports from Kaplan Fox and BLBG on case 

developments, and participated in regular discussions with attorneys from Kaplan Fox and 

BLBG concerning the prosecution of the Action, the strengths of and risks to the claims and 

potential settlement. 

5. ln particular, throughout the course of this Action, I: 

(a) participated in discussions with Kaplan Fox and BLBG concerning significant 

developments in the litigation, including case strategy; 

(b) reviewed and commented on all significant pleadings and briefs filed in the 

Action and discussed all significant Court orders; 

(c) consulted with Kaplan Fox and BLBG regarding the retention of experts and 

consultants; 

(d) supervised the production of discovery by Ohio PERS, including document 

productions and responses to written document requests and interrogatories; 

2 
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(e) prepared for and attended the Ohio PERS deposition in connection with Lead 

Plaintiffs' class certification motion; 

(f)) consulted with Kaplan Fox and BLBG concerning the settlement negotiations as 

they progressed; and 

(g) evaluated, approved and recommended approval to the board of Ohio PERS ofthe 

proposed settlement for $2.425 billion in cash and certain corporate governance enhancements. 

6. Ohio PERS was informed of and updated on the lengthy negotiations in this 

Action, which led to the settlement. 1 was briefed in detail on the mediation presided over by the 

Honorable Layn R. Phillips. Prior to the mediation, I conferred with Co-Lead Counsel at length 

regarding the parties ' respective positions. 

7. Based on its involvement throughout the prosecution and resolution of the claims, 

Ohio PERS strongly endorses the Settlement and believes it provides an excellent recovery for 

the Class, particularly in light of the substantial risks of continuing to prosecute the claims in the 

Action. 

8. Ohio PERS has approved Co-Lead Counsel's request for an award of attorneys' 

fees in the amount of 6.56% of the Settlement Fund and believes that it is fair and reasonable in 

Jight of the work Co-Lead Counsel perfmmed on behalf ofthe Class. Ohio PERS takes seriously 

its role as lead plaintiff to ensure that the attorneys' fees are fair in light of the result achieved for 

the Class and reasonably compensate plaintiffs' counsel for the work involved and the substantial 

risks they tmdertook in litigating the Action. Ohio PERS has evaluated Co-Lead Counsel's fee 

request by considering the work performed and the substantial recovery obtained for the Class. 

9. Ohio PERS further believes that the litigation expenses being requested for 

reimbursement by Co-Lead Counsel are reasonable, and represent costs and expenses necessary 

3 
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for the prosecution and resolution of the claims in the Action. Based on the foregoing, and 

consistent with .its obligation to the Class to obtain the best result at the most efficient cost, Ohio 

PERS fully supports Co-Lead Counsel's motion for an award of attorneys' fees and 

reimbursement of litigation expenses. 

10. Ohio PERS also supports approval of the proposed Plan of Allocation which is 

based on the analysis completed by the damages expert retained in this Action. Ohio PERS 

believes that the plan represents a fair and reasonable method for allocating the net settlement 

fund to Class Members whose claims are approved for payment. 

1 1. Ohio PERS understands that reimbursement of a lead plaintiff's reasonable costs 

and eA-penses is authorized under Section 21D(a)(4) of the Private Securities Litigation Reform 

Act of 1995, 15 U.S.C. § 78u-4(a)(4). For this reason, in cotmection with Co-Lead Counsel 's 

request for reimbursement of litigation expenses, Ohio PERS seeks reimbmsement for the costs 

and expenses that it incurred directly relating to its representation of the Class in the Action. 

12. My primary responsibility at Ohio PERS involves managing the Legal Services 

and Communications Departments. In addition, in working on this Action, I was assisted by Alan 

Davidson, OPERS Fiduciary Compliance Investment Officer. 

13. Ohio PERS personnel spent a total of 251.5 hours on the prosecution of this 

Action for the benefit of the Class performing the following tasks: (i) consulting and strategizing 

with Lead Counsel via telephone, electronic mail and in-person meetings; (ii) reviewing 

pleading, motion papers, and other court documents fiJed on behalf of Lead Plaintiff (including 

drafts), and documents filed on behalf of defendants; (iii) reviewing correspondence to the Court 

from Lead Counsel and counsel for defendants; (iv) reviewing and responding to defendants' 

discovery requests; and (v) preparation for and attendance at deposition. 

4 
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14. The time that Alan Davidson and I devoted to the representation of the Class in 

this Action was time that we otherwise would have spent on other work for Ohio PERS and, 

thus, represented a cost to Ohio PERS. 

15. Ohio PERS seeks reimbursement in the amount of $19,263.66 for: (a) the time 1 

devoted to supervising and participating in this Action in the amount of $17,062.50 (2 1 0 hours at 

$81.25 per hour1
); and (b) the time Alan Davidson devoted to this Action in the amount of 

$2,201.16 (41.5 hours at $53.04 per hour). 

16. In conclusion, Ohio PERS was closely involved throughout the prosecution and 

settlement of the claims in this Action, strongly endorses the Settlement as fair, reasonable and 

adequate, and believes that it represents a significant recovery for the Class and also supports 

approval of the proposed Plan of Allocation. Accordingly, Ohio PERS respectfully requests that 

the Court approve Lead Plaintiffs' motion for final approval ofthe proposed Settlement, approval 

of the Plan of Allocation, Co-Lead Counsel's motion for an award of attorneys' fees and 

reimbursement of litigation expenses, and Ohio PERS' request for reimbursement for its 

reasonable costs and expenses incurred in prosecuting the Action on behalf of the Class, as set 

forth above. 

1 The hourly rates used for purposes of this request are based on annual salaries of the respective 
personnel who worked on this Action. 
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I declare under penalty of perjury under the laws of the United States of America that that 

the foregoing is true and correct, and that I have authority to execute this Declaration on behalf 

of Ohio PERS. 

l~{m Executed this _ J _ day ofFebruary, 2013, 

IE E. BECKER, ESQ. 
~ ENERAL COUNSEL 
OHIO PUBLIC EMPLOYEES 
RETIREMENT SYSTEM 

6 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

IN RE BANK OF AMERICA CORP.  
SECURITIES, DERIVATIVE, AND  
EMPLOYEE RETIREMENT INCOME  
SECURITY ACT (ERISA) LITIGATION 

 Master File No. 09 MDL 2058 (PKC) 

ECF CASE 

THIS DOCUMENT RELATES TO: 

Consolidated Securities Action 

  

 
DECLARATION OF TIMOTHY P. WEI, ASSISTANT GENERAL COUNSEL OF THE 

TEACHER RETIREMENT SYSTEM OF TEXAS, IN SUPPORT OF (A) LEAD 
PLAINTIFFS’ MOTION FOR FINAL APPROVAL OF CLASS ACTION SETTLEMENT 

AND PLAN OF ALLOCATION; (B) CO-LEAD COUNSEL’S MOTION FOR AN 
AWARD OF ATTORNEYS’ FEES AND REIMBURSEMENT OF 

LITIGATION EXPENSES; AND (C) LEAD PLAINTIFFS’ REQUEST 
FOR REIMBURSEMENT OF COSTS AND EXPENSES 

I, Timothy P. Wei, hereby declare under penalty of perjury as follows: 

1. I am Assistant General Counsel at the Teacher Retirement System of Texas 

(“Texas Teachers”).  I submit this declaration in support of (a) Lead Plaintiffs’ motion for final 

approval of the proposed Settlement and approval of the proposed Plan of Allocation; (b) Co-

Lead Counsel’s motion for an award of attorneys’ fees and reimbursement of litigation expenses; 

and (c) approval of the request for Texas Teachers to recover the reasonable costs and expenses 

incurred in connection with its representation of the Class in the prosecution of this litigation.  

2. I am aware of and understand the requirements and responsibilities of a lead 

plaintiff in a securities class action as set forth in the Private Securities Litigation Reform Act of 

1995.  I have personal knowledge of the matters set forth in this Declaration, as I have been 

directly involved in monitoring and overseeing the prosecution of the Action, as well as the 

negotiations leading to the Settlement, and I could and would testify competently thereto. 

Case 1:09-md-02058-PKC   Document 829-4    Filed 02/19/13   Page 2 of 7

SA-12
Case: 13-1573     Document: 357     Page: 75      11/01/2013      1082310      97



.. 

3. Texas Teachers is a governmental defined-benefit pension plan qualified under 

Section 401(a) of the Internal Revenue Code for the benefit of current and retired public 

education employees of the State of Texas. Texas Teachers is responsible for the retirement 

income of Texas public education employees, including all employees of the public schools, 

colleges, and universities ofTexas. As of August 31,2012, Texas Teachers' defined benefit plans 

served a total of 1,335,402 participants and had $111 billion in assets under management. 

4. On behalf of Texas Teachers, I had regular communications with Bernstein 

Litowitz Berger & Grossmann LLP ("BLB&G"), one of the Court-appointed Co-Lead Counsel 

for the Class, throughout the litigation. Texas Teachers, through my active and continuous 

involvement, as well as others as detailed below, closely supervised, carefully monitored, and 

was actively involved in all material aspects of the prosecution of the Action. Throughout the 

prosecution of this Action, I had regular communications with BLB&G concerning the 

investigation, prosecution, mediation, and settlement of this case, including receiving written 

monthly status reports from BLB&G. In addition, I generally spoke with counsel several times 

each month, but often weekly and on numerous occasions more than once a day when important 

decisions needed to be made. I briefed executives at Texas Teachers - including our Executive 

Director, Deputy Director, and General Counsel - regarding the status of the Action. Further, 

when appropriate, we updated the Board of Texas Teachers in executive session and through 

written materials regarding the status of the Action. 

5. Prior to seeking appointment as Lead Plaintiff in this Action, Texas Teachers 

communicated with attorneys from BLB&G to evaluate the potential claims arising out of Bank 

of America's acquisition of Merrill Lynch. After we determined to move as Co-Lead Plaintiff, 

Executive Director Ronnie Jung and I traveled to Washington, D.C. to meet in person with 

representatives from the other proposed Co-Lead Plaintiffs and to collectively decide upon terms 

of retention for Co-Lead Counsel. Texas Teachers entered into a retainer agreement with 

BLB&G that, among other things, contained a fee schedule to govern the fee request that may be 

2 
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submitted to the Court if the litigation produced a recovery as well as provisions governing 

litigation costs for which reimbursement could be sought. 

6. Following the Court's appointment of Texas Teachers as a Co-Lead Plaintiff, I 

supervised on behalf of Texas Teachers all significant aspects of the prosecution and resolution 

of the Action: 

a. I participated in discussions with BLB&G concermng significant 

developments in the litigation, including case strategy. 

b. I reviewed and commented on all significant pleadings and briefs filed in 

the Action, including both the Consolidated Amended Class Action Complaint and the 

Consolidated Second Amended Class Action Complaint, Defendants' papers in support of their 

motions to dismiss the complaints and the papers submitted in opposition to the motions. 

c. I consulted with BLB&G regarding the retention of experts, received 

regular reports on their work and reviewed their reports. 

d. I actively supervised the work of Texas Teachers in connection with the 

motion for class certification. Thus, in addition to reviewing and commenting on the papers filed 

with respect to the motion, members of the Texas Teachers staff and I searched for, organized, 

and delivered to BLB&G tens of thousands of pages of documents for production, in response to 

the extensive discovery served by Defendants. Additionally, in connection with the motion, I 

was deposed by Defendants. 

e. As with other matters, throughout the Action, BLB&G discussed with us 

all noteworthy issues arising out of merits discovery, expert discovery, summary judgment, and 

preparation for trial. I reviewed all major filings in connection with summary judgment, as well 

as the significant pre-trial submissions. BLB&G also updated me regularly regarding trial 

strategy. 

7. Texas Teachers, along with the other Lead Plaintiffs, was heavily involved in 

overseeing the formal mediation sessions and lengthy negotiations in this Action that led to the 

Settlement. I participated in the mediation presided over by the Honorable Layn R. Phillips in 

3 
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.. 

New York. Prior to and during the mediation sessions (which occurred in October 2010 and 

March 2011), I conferred with Lead Counsel at length regarding the parties' respective positions, 

and reviewed the parties' respective submissions. Following the formal mediation sessions, 

settlement discussions continued during the ongoing prosecution of the Action. I was kept 

apprised of all settlement discussions as the Action progressed. Through my ongoing 

involvement in the litigation, I gained a thorough knowledge of the parties ' respective strengths 

and weaknesses. 

8. Based on its involvement throughout the prosecution and resolution of the claims, 

Texas Teachers strongly endorses the Settlement and believes it provides an excellent recovery 

for the Class, particularly in light of the substantial risks of continuing to prosecute the claims in 

the Action. 

9. Texas Teachers has approved Co-Lead Counsel's request for an award of 

attorneys' fees in the amount of 6.56% of the Settlement Fund and believes that it is fair and 

reasonable in light of the work Co-Lead Counsel performed on behalf of the Class. Texas 

Teachers takes seriously its role as lead plaintiff to ensure that the attorneys' fees are fair in light 

of the result achieved for the Class and reasonably compensate plaintiffs' counsel for the work 

involved and the substantial risks they undertook in litigating the Action. Texas Teachers has 

evaluated Co-Lead Counsel's fee request by considering the work performed and the substantial 

recovery obtained for the Class. 

10. Texas Teachers further believes that the litigation expenses being requested for 

reimbursement by Co-Lead Counsel are reasonable, and represent costs and expenses necessary 

for the prosecution and resolution of the claims in the Action. Based on the foregoing, and 

consistent with its obligation to the Class to obtain the best result at the most efficient cost, Texas 

Teachers fully supports Co-Lead Counsel's motion for an award of attorneys' fees and 

reimbursement of litigation expenses. 

11. Texas Teachers also supports approval of the proposed Plan of Allocation which is 

based on the analysis completed by the damages expert retained in this Action. Texas Teachers 
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believes that the plan represents a fair and reasonable method for allocating the net settlement 

fund to Class Members whose claims are approved for payment. 

12. Texas Teachers understands that reimbursement of a lead plaintiff's reasonable 

costs and expenses is authorized under Section 21 D( a)( 4) of the Private Securities Litigation 

Reform Act of 1995, 15 U.S.C. § 78u-4(a)(4). For this reason, in connection with Co-Lead 

Counsel's request for reimbursement of litigation expenses, Texas Teachers seeks reimbursement 

for the costs and expenses that it incurred directly relating to its representation of the Class in the 

Action. 

13. My primary responsibility at Texas Teachers involves representing Texas Teachers 

in negotiating investment agreements, including with private equity funds, hedge funds, real 

estate funds, and external managers. I also provide legal advice on investment operations, serve 

as Texas Teachers' ethics coordinator, and provide advice on open government issues. With 

respect to the work performed by Texas Teachers in this Action, particularly in responding to 

Defendants ' discovery requests, I worked with multiple members of Texas Teachers' staff, 

including information technology, legal, and investment staff. These individuals included, 

among other Texas Teachers employees, Carol Ellis, a member of the Texas Teachers' legal staff 

who devoted extensive time to responding to Defendants' discovery requests . 

14. The time that Texas Teachers' staff and I devoted to the representation of the Class 

in this Action was time that we otherwise would have spent on other work for Texas Teachers 

and, thus, represented a cost to Texas Teachers. We have reviewed records and conservatively 

estimated that Texas Teachers spent 219.5 hours on this Action on behalf of the Class for which it 

requests reimbursement as follows: $14,065 for: (a) the time I devoted to supervising and 

participating in this Action in the amount of $11,325 (149.5 hours at $75 per hour1
); and (b) the 

time Carol Ellis devoted to this Action in the amount of $2,740 (68.5 hours at $40 per hour). In 

1 The hourly rates used for purposes of this request are based on the annual salaries of the respective 
personnel who worked on this Action. 
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, . 

sum, Texas Teachers requests reimbursement in the amount of $14,065 for the 219.5 hours 

devoted to the prosecution of this Action on behalf of the Class.2 

15. In conclusion, Texas Teachers was closely involved throughout the prosecution 

and settlement of the claims in this Action, strongly endorses the Settlement as fair, reasonable 

and adequate, and believes that it represents a significant recovery for the Class and also supports 

approval of the proposed Plan of Allocation. Accordingly, Texas Teachers respectfully requests 

that the Court approve Lead Plaintiffs ' motion for final approval of the proposed Settlement, 

approval of the Plan of Allocation, Co-Lead Counsel's motion for an award of attorneys' fees and 

reimbursement of litigation expenses, and Texas Teachers' request for reimbursement for its 

reasonable costs and expenses incurred in prosecuting the Action on behalf of the Class, as set 

forth above. 

I declare under penalty of perjury under the laws of the United States of America that the 

foregoing is true and correct, and that I have authority to execute this Declaration on behalf of 

Texas Teachers. 

Executed this 19th day of February, 2013 , 

\ 

Timothy P. Wei 
Assistant General unsel 
The Teacher Retirement System of Texas 

2 To the extent that we could not find support reflecting the time spent on work performed by Texas 
Teachers on the Action, that time was not included in the request for reimbursement. 

6 

Case 1:09-md-02058-PKC   Document 829-4    Filed 02/19/13   Page 7 of 7

SA-17
Case: 13-1573     Document: 357     Page: 80      11/01/2013      1082310      97



UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

IN RE BANK OF AMERICA CORP. 
SECURITIES, DERIVATIVE, AND 
EMPLOYEE RETIREMENT INCOME 
SECURITY ACT (ERISA) LITIGATION 

THIS DOCUMENT RELATES TO: 

Consolidated Securities Action 

Master File No. 09 MDL 2058 (PKC) 

ECFCASE 

DECLARATION OF FEMKE V AN'T GROENEWOUT-HENDRIKS, SENIOR 
ADVISOR, RESPONSIBLE INVESTMENT & ATTORNEY AT LAW AT PGGM 

VERMOGENSBEHEER B.V., ON BEHALF OF STICHTING PENSIOENFONDS ZORG 
EN WELZIJN, IN SUPPORT OF (A) LEAD PLAINTIFFS' MOTION FOR FINAL 

APPROVAL OF CLASS ACTION SETTLEMENT AND PLAN OF ALLOCATION; (B) 
CO-LEAD COUNSEL'S MOTION FOR AN A WARD OF ATTORNEYS' FEES AND 
REIMBURSEMENT OF LITIGATION EXPENSES; AND (C) LEAD PLAINTIFFS' 

REQUEST FOR REIMBURSEMENT OF COSTS AND EXPENSES 

I, FEMKE VAN'T GROENEWOUT-HENDRIKS, hereby declare under penalty of 

perjury as follows: 

1. I am the Senior Advisor, Responsible Investment & Attorney at Law at PGGM 

Vermogensbeheer B. V. ("PGGM"), acting for Stichting Pensioenfonds Zorg en Welzijn 

("PFZW''), the pension fund for approximately 2.5 million current and former employees in the 

healthcare and welfare sector in the Netherlands and the second largest pension fund in Europe. 

PGGM is a leading Dutch pension fund service provider offering pension management, 

integrated asset management, management support and policy advice to its institutional clients 
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and currently manages approximately €129 billion in assets for PFZW. PGGM, as representative 

for PFZW, serves as one of the lead plaintiffs in this matter.1 

2. I submit this Declaration in support of (a) Lead Plaintiffs' motion for final 

approval of the proposed Settlement and approval of the proposed Plan of Allocation; (b) Co-

Lead Counsel's motion for an award of attorneys' fees and reimbursement of litigation expenses; 

and (c) approval of the request for PGGM to recover the reasonable costs and expenses incurred 

in connection with its representation of the Class in the prosecution ofthis litigation. 

3. In fulfillment of its responsibilities as a lead plaintiff, and on behalf of all Class 

Members, PGGM performed its role as a lead plaintiff in pursuit of a favorable result in this 

Action. I am aware of and understand the requirements and responsibilities of a lead plaintiff in 

a securities class action as set forth in the Private Securities Litigation Reform Act of 1995. I 

have personal knowledge of the matters set forth in this Declaration, as I, on behalf of PGGM, 

have been directly involved since March 2009, prior to the Court's appointment of Lead 

Plaintiffs, in monitoring and overseeing the prosecution of the Action as well as the negotiations 

leading to the Settlement, and I could and would testify competently thereto. 

4. By Order dated June 30, 2009, the Court appointed PFZW, represented by 

PGGM, as a lead plaintiff in the Action. Prior to moving for appointment, I discussed with 

Darren Check, Esq., Sean Handler, Esq. and Stuart Berman, Esq. of Kessler Topaz Meltzer & 

Check, LLP ("KTMC"), one of the Court-appointed Co-Lead Counsel for the Class, the 

responsibilities of serving as lead plaintiff: PGGM's commitment to fulfilling these 

responsibilities, and the factual and legal bases for the claims that the Lead Plaintiffs eventually 

1 All references to PGGM in this Declaration, unless otherwise noted, are references to PGGM on behalf 
ofPFZW. 
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asserted against the defendants in this Action. Following PGGM's appointment as a lead 

plaintiff, I had regular communications with attorneys from KTMC throughout the course of the 

litigation. 

5. PGGM, through my active and continuous involvement, as well as through others 

working under my supervision (as detailed in ,12 below), closely supervised, carefully 

monitored, and was involved in all material aspects of the prosecution of the Action. PGGM 

received periodic status reports and filings from KTMC related to important case developments, 

and participated in regular discussions with attorneys from KTMC concerning the prosecution of 

the Action, the strengths of and risks to the claims and potential settlement. In particular, 

throughout the course of this Action, 1: 

(a) participated in telephonic and in-person discussions with KTMC concerning 

significant developments in the litigation, including case strategy; 

(b) reviewed and commented on all significant pleadings and briefs filed in the 

Action, such as the Consolidated Amended Class Action Complaint, the Consolidated Second 

Amended Class Action Complaint, the voluminous briefing in connection with Defendants' 

multiple motions to dismiss, Lead Plaintiffs' motion for class certification, and Lead Plaintiffs' 

motion for summary judgment; 

(c) consulted with KTMC regarding the retention of experts and consultants; 

(d) supervised the production of discovery by PGGM, including overseeing electronic 

searches and searches of custodial files for no less than 12 different individuals in response to 

requests for productions of documents and in response to written document requests, 

interrogatories and requests for admission; 
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(e) was identified as PGGM's designee in connection with Defendants' 30(b)(6) 

deposition in connection with Lead Plaintiffs' class certification motion, which required me to 

interface with numerous PGGM professionals in the Investment Department, Strategy/Client 

Department and in the Portfolio Administration Department in order to obtain sufficient 

knowledge to adequately respond to questions related to the topics set forth in the deposition 

notice; 

(f) prepared for and sat for the above referenced 30{b)(6) deposition which 

commenced on September 13, 2011 and was continued on October 4, 2011, which included 

travel to and from the Netherlands and the United States for my September 13, 2011 deposition 

and a video·conference deposition in the Netherlands for the October 4, 20 II; 

{g) worked cooperatively with the other Court·appointed Lead Plaintiffs in 

conference calls and several in person meetings; 

{h) participated in conference calls among Lead Plaintiffs and Lead Counsel; 

{i) consulted with KTMC concerning the settlement negotiations as they progressed; 

and 

G) evaluated and recommended the approval of the proposed settlement for $2.425 

billion in cash and certain corporate governance enhancements to PGGM and PFZW. 

6. PGGM was also heavily involved in overseeing the formal mediation and lengthy 

negotiations in this Action, which led to the Settlement. In particular, I actively participated in 

the mediations presided over by the Honorable Layn R. Phillips in New York, New York on 

October 1, 2010 and March 1, 2011 and attended both mediations in person. Prior to and during 

the mediations, I conferred with Co·Lead Counsel at length regarding the parties' respective 

positions, and reviewed and provided comments on the parties' extensive mediation materials. 
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7. Based on its involvement throughout the prosecution and resolution of the claims, 

PGGM strongly endorses the Settlement and believes it provides an excellent recovery for the 

Class, particularly in light of the substantial risks of continuing to prosecute the claims in the 

Action. 

8. PGGM has approved Co-Lead Counsel's request for an award of attorneys' fees 

in the amount of6.56% of the Settlement Fund and believes that it is fair and reasonable in light 

of the work Co-Lead Counsel performed on behalf of the Class. PGGM takes seriously its role 

as lead plaintiff to ensure that the attorneys' fees are fair in light of the result achieved for the 

Class and reasonably compensate plaintiffs' counsel for the work involved and the substantial 

risks they undertook in litigating the Action. PGGM has evaluated Co-Lead Counsel's fee 

request by considering the work performed and the substantial recovery obtained for the Class. 

9. PGGM further believes that the litigation expenses being requested for 

reimbursement by Co-Lead Counsel are reasonable, and represent costs and expenses necessary 

for the prosecution and resolution of the claims in the Action. Based on the foregoing, and 

consistent with its obligation to the Class to obtain the best result at the most efficient cost, 

PGGM fully supports Co-Lead Counsel's motion for an award of attorneys' fees and 

reimbursement of litigation expenses. 

I 0. PGGM also supports approval of the proposed Plan of Allocation which is based 

on the analysis completed by the damages expert retained in this Action. PGGM believes that 

the plan represents a fair and reasonable method for allocating the net settlement fund to Class 

Members whose claims are approved for payment. 

11. PGGM understands that reimbursement of a lead plaintiff's reasonable costs and 

expenses is authorized under Section 21D(a)(4) of the Private Securities Litigation Reform Act 
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of 1995, 15 U.S.C. § 78u-4(a)( 4). For this reason, in connection with Co-Lead Counsel's request 

for reimbursement of litigation expenses, PGGM seeks reimbursement for the costs and expenses 

that it incurred directly relating to its representation of the Class in the Action. 

12. My primary responsibility at PGGM involves overseeing shareholder litigation 

matters and advising on corporate governance issues as a member of PGGM's Responsible 

Investment Team. I estimate that I personally spent 1,000 hours in connection with the 

responsibilities and tasks outlined above for purposes of representing the Class in the 

approximate four years since this litigation commenced. In addition, in working on this Action, I 

was assisted by no less than 28 different employees of PGGM, including several individua1s 

working in the following departments: CIO Department (30 hours); Responsible Investment 

Department (105 hours); Tax, Legal & Compliance Department (40 hours); Investment 

Department (210 hours); Strategy/Client Department (30 hours); Portfolio Administration 

Department (70 hours); and PGGM's Technology Department (130 hours). Attached hereto as 

Exhibit 1 is a listing of the names, positions, hours expended, rates per hour (in euros ), as well as 

a general description of the tasks perfonned by each individual at PGGM on this litigation. The 

time that these colleagues and I devoted to the representation ofthe Class in this Action was time 

that we otherwise would have spent on other work for PGGM and, thus, represented a cost to 

PGGM. PGGM's Controller, M.Y. Hogenhout, calculated hourly rates for the individuals 

working on this matter by dividing their annual salary by the amount of hours such individuals 

typically work in a year to obtain their hourly rate and then applied that hourly rate for each such 

individual to the hours they provided in service of the Class. In total, PGGM seeks 

reimbursement in the amount of 194,830 euros for the time these employees devoted to this 

Action. The United States Dollar-Euro exchange rate reported by the European Central Bank 
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reference rate for the close of trading at 5 p.m. eastern standard time on February 15, 2013 was 

1.3325. As a result, PGGM is requesting to be awarded $259,610.98. 

13. In sum, PGGM personnel, spent a total of 1,615 hours on the prosecution of this 

Action for the benefit of the Class which included the following tasks: regular written and oral 

communications with KTMC; review and approval of strategic decisions, including the 

retention of experts; review, analyze and comment on pleadings throughout the course of the 

litigation, including briefmg on two rounds of motions to dismiss, class certification, 

interlocutory appeal and summary judgment; gathering and reviewing documents in response to 

discovery requests, which included coordinating and implementing litigation holds with respect 

to electronic discovery and assisting in conducting custodial file searches that ultimately led to 

the production by PGGM of 330,000 pages of documents, conferring with PGGM personnel and 

numerous outside investment managers, and discussion and explanation ofthousands of pages of 

Dutch documents; preparation for and attendance at two depositions, one of which was held in 

the United States; and preparation for mediation sessions, including attending in person the first 

mediation held in October 2010, as well as the second in March of 2011. In addition, I was 

extensively involved in the negotiations of the final settlement amount and the corporate 

governance terms that were ultimately agreed to by the Parties. 

14. In conclusion, PGGM was closely involved throughout the prosecution and 

settlement of the claims in this Action, strongly endorses the Settlement as fair, reasonable and 

adequate, and believes that it represents a significant recovery for the Class and also supports 

approval of the proposed Plan of Allocation. Accordingly, PGGM respectfully requests that the 

Court approve Lead Plaintiffs' motion for final approval of the proposed Settlement, approval of 

the Plan of Allocation, Co-Lead Counsel's motion for an award of attorneys' fees and 
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reimbursement of litigation expenses, and PGGM's request for reimbursement for its reasonable 

costs and expenses incurred in prosecuting the Action on behalf of the Class, as set forth above. 

I declare under penalty of perjury under the laws of the United States of America that the 

foregoing is true and correct, and that I have authority to execute this Declaration on behalf of 

PGGM. A 

Executed this J[ day ofFebruary, 2013, 

(v-(j_ 'k"-'--~<>J 
FEMKE VAN'T GROENEWOUT-HENDRIKS 
Senior Advisor, Responsible Investment & 
Attorney at Law at PGGM Vermogensbeheer B. V: 
on behalf of Stichting Pensioenfonds Zorg en Welzijn 
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Exhibit 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

IN RE BANK OF AMERICA CORP. 
SECURTnES, DERJVATTVE, AND 
EMPLOYEE RETIREMENT INCOME 
SECURTIY ACT (ERISA) LITIGATION 

TillS DOCUMENT RELATES TO: 

Consolidated Securities Action 

Master File No. 09 MDL 2058 (PKC) 

ECFCASE 

DECLARATION OF AGNETA WILHELMSON KAREMAR, 
CHIEF OPERATING OFFICER OF FJARDE AP-FONDEN 

IN SUPPORT OF (A) LEAD PLAINTIFFS' MOTION FOR FINAL 
APPROVAL OF CLASS ACTION SETTLEMENT AND 

PLAN OF ALLOCATION; (B) CO-LEAD COUNSEL'S MOTION FOR AN 
AWARD OF ATTORNEYS' FEES AND REIMBURSEMENT OF 

UTIGATION EXPENSES; AND (C) LEAD PLAINTIFFS' REQUEST 
FOR REIMBURSEMENT OF COSTS AND EXPENSES 

I, AGNETA WILHELMSON l<.AR.EMAR, hereby declare under penalty of perjury as 

follows: 

I. I am the Chief Operating Officer ("'COO") at Fjiirde AP-Fonden ("AP-4"). AP-4 

is a public pension fund located in Stockholm, Sweden. AP-4 is part of the Swedish National 

Pension Fund System and is one of five buffer funds in the income pension system. l11e income 

pension system is a distribution system in which pension contributions paid in by the gainfully 

employed during the year are used to pay out pensions to pensioners dte same year. The 

surpluses and deficits that arise when contributions deYiate from disbursements are handled by 

the five buffer funds. With approximately $32 billion in assets under management, AP-4 is one 

of the largest pension funds in Scandina,·ia 

Case 1:09-md-02058-PKC   Document 829-6    Filed 02/19/13   Page 2 of 8

SA-28
Case: 13-1573     Document: 357     Page: 91      11/01/2013      1082310      97



2. I submit this Declaration in support of (a) Lead Plaintiffs' motion for final 

approval of the proposed Settlement and approval of the proposed Plan of Allocation; (b) Co­

Lead Counsel's motion for an award ofattomeys' fees and reimbursement of litigation expenses; 

and (c) approval of the request for AP-4 to recover the reasonable costs and expenses incurred in 

connection with it~ representation of the Class in the prosecution of this litigation. 

3. In fulfillment of its responsibilities as a lead plaintiff, and on behalf of all Class 

Members, AP-4 performed its role as a lead plaintiff in pursuit of a favorable result in this 

At:tion. I am aww~ of ami wul~•stwnlth~ •o::quit.:m.:uts wnltt:Spousil.Jiliti~s of a l.:atl plainliJTin 

a securities class action as set forth in the Private Securities Litigation Reform Act of 1995. I 

have personal knowledge of the matters set forth in this Declaration, as I have been directly 

involved since March 2009, prior to the Court's appointment of Lead Plaintiffs, in monitoring 

and overseeing the prosecution of the Action as well as the negotiations leading to the 

Settlement, and I could and would testify competently thereto. 

4. By Order dated June 30, 2009, the Court appointed AP-4 as a lead plaintiff in the 

Action. Prior to moving for appointment, I, on behalf of AP-4, discussed \\~th Darren Check, 

Esq., Sean Handler, Esq. and Stuart Berman, Esq. of Kessler Topaz Meltzer & Check, LLP 

("'KTMC"), one of the Court-appointed Co-Lead Counsel for the Class, the responsibilities of 

serving as lead plaintiff, AP-4's commitment to fulfilling these responsibilities, and the factual 

and legal bases for the claims that Lead Plaintiffs eventually asserted against the defendants in 

this Action. Following AP-4's appointment as a lead plaintiff, I had regular communications 

with attorneys from KTMC throughout the course of the litigation. 

5. AP-4, through my active and continuous involvement, as well as through others 

working under my supervision (as detailed in 112 below), closely supervised, carefully 

2 
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monitored, and was involved in all material aspects of the prosecution of the Action. AP-4 

received periodic status reports from KTMC on case developments, and participated in regular 

discussions \\~th attorneys from KTMC concerning the prosecution of the Action, the strengths 

of and risks to the claims and potential settlement. In particular, throughout the course of this 

Action, I: 

(a) participated in telephonic and in-person discussions \vith KTMC concerning 

significant developments in the litigation, including case strategy; 

(b) reviewed and cunummted un all significant pleadings and briefs filed in the 

Action, such as the Consolidated Amended Class Action Complaint, the Consolidated Second 

Amended Class Action Complaint, the voluminous briefmg in connection with Defendants' 

multiple motions to dismiss, Lead Plaintiffs' motion for class certification, and Lead Plaintiffs' 

motion for summary judgment; 

(c) consulted with KTMC regarding the retention of experts and consultants; 

(d) supervised the production of discovery by AP-4, including overseeing electronic 

searches and searches of custodial flies for several individuals i.n response to requests for 

productions of documents and in response to written document requests, interrogatories and 

requests for admission; 

(e) was identified as AP-4's designee in connection with Defendants' 30(b)(6) 

deposition in connection with Lead Plaintiffs' class certification motion, which required me to 

interface \vith numerous AP-4 professionals in order to obtain sufficient l.:nowledge to adequately 

respond to questions related to the topics set forth in the deposition notice; 

3 
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(f) prepared for and sat for a deposition on September 27, 2011 in connection \\~th 

Lead Plaintiffs ' class certification motion, which included travel to and from Sweden and the 

United States; 

(g) worked cooperatively \vith the other Court-appointed Lead Plaintiffs in 

conference calls and se\•eral in person meetings; 

(h) participated in conference calls among Lead Plaintiffs and Lead Counsel; 

(i) consulted with KTMC conceming the settlement negotiations as they progressed; 

and 

G) e\'aluated and recommended the approval of the proposed settlement for $2.425 

billion in cash and certain corporate governance enhancements to AP-4's Chief Executive 

Officer. 

6. AP-4 was also involved in overseeing the formal mediation and lengthy 

negotiations in this Action, which led to the Settlement. In particular, I actively participated in 

the mediations presided over by the Honorable Layn R. Phillips in New York, New York on 

October I , 2010 and March I, 2011 and attended both mediations in person. Prior to and during 

the mediations, I conferred v .. ith Co-Lead Counsel at length regarding the parties' respective 

positions, and reviewed and provided comments on the parties ' extensh•e mediation materials. 

7. Based on its involvement throughout the prosecution and resolution of the claims, 

AP-4 strongly endorses the Settlement and believes it provides an excellent recovery for the 

Class, particularly in light of the substantial risks of continuing to prosecute the claims in the 

Action. 

8. AP-4 has approved Co-Lead Counsel's request for an award of attorneys' fees in 

the amount of 6.56% of the Settlement Fund and believes that it is fair and reasonable in light of 

4 
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the work Co-Lead Counsel performed on behalf of the Class. AP-4 takes seriously its role as 

lead plaintiff to ensure that the attorneys' fees are fair in light of the result achieved for the Class 

and reasonably compensate plaintiffs' counsel for the work involved and the substantial risks 

they undertook in litigating the Action. AP-4 has eYaluated Co-Lead Counsel's fee request by 

considering the work performed and the substantial recovery obtained for the Class. 

9. AP-4 further believes that the litigation expenses being requested for 

reimbursement by Co-Lead Counsel are reasonable, and represent costs and expenses necessary 

for the prosecution and resolution of the claims in the Action. Based on the foregoing, and 

consistent with its obligation to the Class to obtain the best result at the most efficient cost, AP-4 

fully supports Co-Lead Counsel's motion for an award of attorneys' fees and reimbursement of 

litigation expenses. 

10. AP-4 also supports approval of the proposed Plan of Allocation which is based on 

the analysis completed by the damages expert retained in this Action. AP-4 believes that the plan 

represents a fair and reasonable method for allocating the net settlement fund to Class Members 

whose claims are approved for payment. 

11. AP-4 understands that reimbursement of a lead plaintiff's reasonable costs and 

expenses is authorized under Section 21 D(a)(4) of the PriYate Securities Litigation Reform Act 

of 1995, 15 U.S.C. § 78u-4(a)(4). For this reason, in connection with Co-Lead Counsel's request 

for reimbursement of litigation expenses, AP-4 seeks reimbursement for the costs and expenses 

that it incurred directly relating to its representation of the Class in the Action. I serve on the 

Executive Management Committee at AP-4 and roy responsibilities include accounting, back 

office operations, system administration, infonnation technology, human resources, and 

accounting. I estimate that I personally spent 300 hours in connection with the responsibilities 

5 
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and tasks outlined above for purposes of representing the Class in the approximate four years 

since this litigation commenced as set forth in the chart below. In addition, in work;ng on this 

Action, I was assisted by five other employees of AP-4, including the following: 

Mats Andersson, CEO 

Annika Andersson, Corp Governance 

Individuals working in IT Department 

Peter Edling, Back-Office 

Ulrika Malmberg Livijn, General Counsel 

A W Karemar, AP-4, COO 

Total 

20 hours at 3,500 = 70,000 krona 

I 0 hours at 1,600 = 16,000 krona 

40 hours at 1,200 = 48,000 krona 

40 hours at 800 = 32,000 krona 

40 hours at 1,500 = 60,000 krona 

300 hours at 1,900 = 570,000 krona 

450 houn = 796,000 Jo·ona 

12. The time that these colleagues and I deYoted to the representation of the Class in 

this Action was time that we otherwise would have spent on other work for AP-4 and, thus, 

represented a cost to AP-4. I calculated hourly rates for the individuals working on this matter 

by dividing their annual salary by the amount of hours such individuals typically work in a year 

to obtain their hourly rate and then applied that hourly rate for each such individual to the hours 

they provided in service of the Class. In total, AP-4 seeks reimbursement in the amount of 

796,000 Swedish Krona for the time these employees deYoted to this Action. The United States 

Dollar-Swedish Krona exchange rate reported by the Sveriges Riksbank (Swedish Central Bank) 

for the close of trading at 5 p.m. eastern standard time on February 15, 2013 was 0.1579. As a 

result, AP-4 is requesting to be awarded $125,688.40. In sum, AP-4 personnel, spent a total of 

450 hours on the prosecution of this Action for the benefit of the Class which included the 

following tasks: regular written and oral communications with KTMC ; review and approval of 

strategic decisions, including the retention of experts; review, analysis and commenting on 

pleadings throughout the course of the litigation, including briefmg on two rounds of motions to 

6 
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dismiss, class certification, interlocutory appeal and summary judgment; gathering and reviewing 

documents in response to discovery requests, which included coordinating litigation holds with 

electronic discovery and custodial file searches that ultimately led to the production of 

approximately 3,000 pages of documents, conferring with AP-4 persormel; preparation for and 

attendance at a 30(b)(6) deposition held in the United States; and preparation for mediation 

sessions, including attending in person the first mediation held in October 2010, as well as the 

second in March of 2011. In addition, I was involved in the negotiations of the final settlement 

amount and the corporate governance terms that were ultimately agreed to by the Parties. 

13. In conclusion, AP-4 was closely involved throughout the prosecution and 

settlement of the claims in this Action, strongly endorses the Settlement as fair, reasonable and 

adequate, and believes that it represents a significant recovery for the Class and also supports 

approval of the proposed Plan of Allocation. Accordingly, AP-4 respectfully requests that the 

Court approve Lead Plaintiffs' motion for final approval of the proposed Settlement, approval of 

the Plan of Allocation, Co-Lead Counsel's motion for an award of attorneys' fees and 

reimbursement of litigation expenses, and AP-4's request for reimbursement for its reasonable 

costs and expenses incurred in prosecuting the Action on behalf of the Class, as set forth above. 

I declare under penalty of peJjUJ)' under the Jaws of the United States of America that that 

the foregoing is true and correct, and tltat I have authority to execute this Declaration on behalf 

ofAP-4. 

Executed this ~~ day of February, 2013, 

AGNETA WILHELMSON KAREMAR. 
Chief Operating Officer of 
Fjtirde AP-Fonden 
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