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EXCHANGE FUND, L.P., RICHARD FINGER, JEF FAMILY TRUST, 1976 REAL ESTATE

TRUST, WALTER FINGER, THE JERRY E. FINGER FAMILY TRUST D/T/D 12/28/1989, THE

JERRY E. FINGER FAMILY TRUST, LEO R. JALENAK, PEGGY E. JALENAK, KERS & CO.,

ROBERT GEGNAS, 198 LOCHA DRIVE, JUPITER, FL 334587752, STEVEN L. SHAPIRO,

HARVEY M. MITNICK, NATHAN A. FRIEDMAN, BONNIE FRIEDMAN, KENNETH A. CIULLO,

JOANNA CIULLO, THOMAS P. DINAPOLI, COMPTROLLER OF THE STATE OF NEW YORK, AS

ADMINISTRATIVE HEAD OF THE NEW YORK STATE AND LOCAL RETIREMENT SYSTEMS

AND AS SOLE TRUSTEE OF THE NEW YORK STATE COMMON RETIREMENT FUND, SCHWAB

FINANCIAL SERVICES FUND, O. TEMPLE SLOAN, JR.,

Plaintiffs-Appellees,

v.

BANK OF AMERICA CORP., GARY A. CARLIN, NELSON CHAI, KENNETH D. LEWIS, 
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GARY L. COUNTRYMAN, TOMMY R. FRANKS, CHARLES K. GIFFORD, MONICA C. LOZANO,

WALTER E. MASSEY, THOMAS J. MAY, PATRICIA E. MITCHELL, THOMAS M. RYAN,

MEREDITH R. SPANGLER, ROBERT L. TILLMAN, JACKIE M. WARD, NEIL A. COTTY, 

JOE L. PRICE, BANC OF AMERICA SECURITIES L.L.C., MERRILL LYNCH, PIERCE, FENNER

& SMITH INCORPORATED, BANK OF AMERICA, J. STEELE ALPHIN, AMY WOODS BRINKLEY,

BARBARA J. DESOER, LIAM E. MCGEE, TIMOTHY J. MAYOPOULOS, BRIAN T. MOYNIHAN,

BRUCE L. HAMMONDS, RICHARD K. STRUTHERS, BANK OF AMERICA CORPORATION

CORPORATE BENEFITS COMMITTEE DEFENDANTS, BANK OF AMERICA COMPENSATION

AND BENEFITS COMMITTEE DEFENDANTS, KEITH T. BANKS, TERESA BRENNER, CAROL T.

CHRIST, ARMANDO M. CODINA, VIRGIS W. COLBERT, GREGORY CURL, JOHN D. FINNEGAN,

GREGORY FLEMING, FOX-PITT KELTON COCHRAN CARONIA WALLER (USA) L.L.C., 

J.C. FLOWERS & CO., L.L.C., JUDITH MAYHEW JONAS, AULANA L. PETERS, JOSEPH W.

PRUEHER, ANN N. REESE, MICHAEL ROSS, CHARLES O. ROSSOTTI, PETER STINGI,

THOMAS K. MONTAG, KENNETH D. DAVIS, MARTIN I. FINEBERG, KENNETH A. LEWIS,

MERRILL LYNCH & CO., INC., 4 WORLD FINANCIAL CNETER, NEW YORK, NY 10080,

BANK OF AMERICA CORPORATION, 100 N. TRYON STREET, CHARLOTTE, NC 28255,

JOSEPH L. PRICE, JEREMY FINEBERG,

Defendants-Appellees,

and

PETER KRAUS,

Defendant.
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RULE 26.1 CORPORATE DISCLOSURE STATEMENT 

Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure, Objectors-

Appellants AMP Capital Investors Limited, Colonial First State Investments Ltd and 

H.E.S.T. Australia Ltd disclose the following: 

 AMP Capital Investors Limited is a subsidiary of AMP Capital Holdings 

Limited, which in turn is a subsidiary of AMP Limited, a publicly-owned 

company listed on the Australian Securities Exchange.  

 Colonial First State Investments Ltd is a subsidiary of Colonial First State 

Asset Management (Australia) Limited, which in turn is a subsidiary of the 

Commonwealth Bank of Australia, a publicly-owned company listed on 

the Australian Securities Exchange. 

 H.E.S.T. Australia Ltd is a private non-governmental party and there is no 

parent corporation or publicly-held corporation which owns more than 

10% of its stock. 
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Objectors-Appellants AMP Capital Investors Limited, Colonial First State 

Investments Ltd and H.E.S.T. Australia Ltd (collectively, the “Australian 

Investors”), appeal from the April 9, 2013 Judgment Approving Class Action 

Settlement (the “Judgment”) rendered by the district court in the consolidated 

securities action entitled In re Bank of America Corp. Securities, Derivative and 

Employee Retirement Income Security Act (ERISA) Litigation, No. 09-MD-2058 

(PKC) (S.D.N.Y.) (the “Action”).1     

JURISDICTIONAL STATEMENT 

The district court has subject matter jurisdiction over the underlying Action 

pursuant to Section 27 of the Securities Exchange Act of 1934 (“Exchange Act”), 

15 U.S.C. § 78aa, and 28 U.S.C. § 1331 because the claims asserted in the Action 

arise under, inter alia, Sections 10(b), 14(a), and 20(a) of the Exchange Act, 15 

U.S.C. §§ 78j(b), 78n(a), and 78t(a), and the rules and regulations promulgated 

thereunder.  On April 9, 2013, the final Judgment of the district court was entered in 

the Action.  On April 23, 2013, the Australian Investors timely filed their notice of 

appeal from the Judgment.2 

 

 

                                           
1  A1019-1083.  Citations to “A__” refer to the Joint Appendix filed with this brief. 
2  A1084. 
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ISSUES PRESENTED FOR APPEAL 

1. Is the Due Process Clause violated if, at the time they are notified of 
class certification and their right to request exclusion, members of a 
class certified under Fed. R. Civ. P. 23(b)(3) cannot seek exclusion 
from the class because the statute of repose for their claims has already 
expired?  Relatedly, does the rule in American Pipe & Constr. Co. v. 
Utah, 414 U.S. 538 (1974) deem the claims of all members of a Rule 
23(b)(3) class to be interposed upon the timely commencement of the 
class action, thereby ensuring compliance with the Due Process Clause?   

 
2. Did the district court err in not requiring, as a condition of the 

settlement of the Action, that class members be afforded a new 
opportunity to request exclusion under Fed. R. Civ. P. 23(e)(4), 
especially given the due process concerns surrounding the “first” 
opportunity, and the revelation of significant new facts after the “first” 
opportunity that indisputably established the defendants’ culpability? 

      
STATEMENT OF THE CASE 

This appeal from the Judgment of the district court (P. Kevin Castel, J.) 

presents, among others, an “important question affecting the administration of 

justice in the federal courts.”  American Pipe, 414 U.S. at 545.  Specifically, is the 

Due Process Clause violated if, at the time they are notified of class certification, 

members of a class certified under Fed. R. Civ. P. 23(b)(3) cannot seek exclusion 

from the class because the statute of repose for their claims has already expired? 

On September 15, 2008, Bank of America Corporation (“BoA”) and Merrill 

Lynch & Co., Inc. (“Merrill”) announced that they would merge (the “Merger”).  As 

Case: 13-1573     Document: 158     Page: 12      07/26/2013      1000890      115



 

3 
 

Lead Plaintiffs-Appellees3 allege in the underlying Action, in the lead-up to the 

shareholder vote to approve the Merger, Defendants-Appellees4 failed to disclose to 

BoA’s shareholders various critical facts.  When revealed, these facts caused BoA’s 

market capitalization to drop by approximately $50 billion, one of the greatest 

destructions of shareholder wealth in financial history.5    

On February 6, 2012, the district court certified a class (the “Class”) in the 

underlying Action.6  On March 21, 2012, Lead Plaintiffs caused notice (the “Class 

Notice”) to be mailed to potential members of the Class notifying them of the district 

court’s certification of the Class, and Class members’ right to request exclusion from 

the Class.  Based on a prior decision by the district court, however, the rule in 

American Pipe could not be applied to a statute of repose, so that the statute of repose 

for the claim of the vast majority of Class members – a claim for violations of 

Section 14(a) of the Exchange Act – had already expired.  As a consequence, the 

                                           
3  The only Plaintiffs-Appellees from the Official Caption who are affected by this appeal are 
Lead Plaintiffs-Appellees the State Teachers Retirement System of Ohio; the Ohio Public 
Employees Retirement System; the Teacher Retirement System of Texas; Stichting Pensioenfonds 
Zorg en Welzijn, represented by PGGM Vermogensbeheer B.V.; and Fjärde AP-Fonden. 
4  The only Defendants-Appellees from the Official Caption who are affected by this appeal 
are BoA, Merrill, Banc of America Securities LLC, Merrill Lynch, Pierce, Fenner & Smith 
Incorporated, Kenneth D. Lewis, John A. Thain, Joe L. Price, Neil A. Cotty, William Barnet III, 
Frank P. Bramble, Sr., John T. Collins, Gary L. Countryman, Tommy R. Franks, Charles K. 
Gifford, Monica C. Lozano, Walter E. Massey, Thomas J. May, Patricia E. Mitchell, Thomas M. 
Ryan, O. Temple Sloan, Jr., Meredith R. Spangler, Robert L. Tillman, and Jackie M. Ward. 
5  A117-124, Consolidated Second Amended Class Action Complaint (“Second Amended 
Complaint”), ¶¶ 3-19. 
6  See February 6, 2012 Memorandum and Order, In re Bank of America Corp. Securities, 
Derivative, and Employee Retirement Income Security Act (ERISA) Litigation, 281 F.R.D. 134, 
137 (S.D.N.Y. 2012). 
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vast majority of Class members could not in fact exclude themselves from the Class 

without instantaneously forfeiting their Section 14(a) claims.   

On September 28, 2012, Lead Plaintiffs and Defendants announced a 

settlement of the Action (the “Settlement”).7  On April 5, 2013, at a fairness hearing, 

the district court approved the Settlement.8  The district court denied the objection 

of the Australian Investors that their inability to seek exclusion at the time of the 

Class Notice constituted a violation of the Due Process Clause.  The district court 

also denied the Australian Investors’ request for a further opportunity to exclude 

themselves from the Class under Rule 23(e)(4).9 

STATEMENT OF FACTS 

A. Factual Background 
 
On Monday, September 15, 2008, after just one weekend of hurried 

negotiations, and in one of the largest mergers in Wall Street history, BoA 

announced it would acquire Merrill for $29 per share in stock – a total of $50 billion, 

and a price that represented a substantial 70% premium to Merrill’s closing price on 

                                           
7  The terms of the Settlement are set forth in the Stipulation and Agreement of Settlement, 
dated November 30, 2012.  (A460).    
8  The decision of the district court was rendered orally at the fairness hearing.  See Transcript 
of April 5, 2013 hearing.  (A953). 
9  Id. at A978-985. 
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September 12.10  BoA scheduled December 5, 2008 for a vote on the Merger for all 

BoA shareholders of record as of October 10, 2008.11    

Objectors, the Australian Investors, are Australian-headquartered investment 

managers who manage the investment, superannuation and retirement monies of 

individual retirees and investors, corporations and superannuation funds in 

Australia.  Collectively, Objectors owned several million BoA shares as of October 

10, 2008.12 

As alleged in the underlying Action, in order to solicit shareholder approval 

for the Merger, Defendants proceeded to mislead BoA shareholders by failing to 

disclose critical facts that would have torpedoed the Merger. 

First, Defendants failed to disclose that Merrill was suffering massive and 

highly material losses in the two months leading up to the December 5 Merger vote, 

losses that were large enough to bankrupt Merrill and were so severe that BoA could 

not absorb them.13  In October 2008 alone, Merrill suffered a staggering loss of more 

than $7.5 billion.  In November 2008, Merrill lost an additional $5.8 billion, and also 

suffered a goodwill impairment of another $2.2 billion.  Thus, by the date of the 

Merger vote, Merrill had lost at least $15.5 billion in just two months – and 

                                           
10  A118, ¶5.  
11  A161, ¶138. 
12  A812. 
13  A119, ¶7. 
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Defendants knew that Merrill was internally projecting billions of dollars of 

additional losses in December.14  So severe were the losses that senior BoA 

executives discussed terminating the Merger by invoking the “material adverse 

change” (“MAC”) clause in the Merger agreement.15   

Second, Defendants failed to disclose BoA’s agreement not only to allow 

Merrill to pay up to $5.8 billion in discretionary year-end bonuses – an amount which 

represented 12% of the Merger price – but also to allow Merrill to accelerate 

payment of these bonuses from January 2009 (when bonuses were traditionally paid 

at Merrill) to December 2008, just before the closing of the Merger.16 

Unaware of these highly material facts, on December 5, 2008, BoA’s 

shareholders voted to approve the Merger.17 

Even after the shareholder vote, BoA’s board of directors and senior officers 

continued to conceal additional significant facts from BoA’s shareholders.  Within 

days of the shareholder vote, BoA’s CEO, Defendant Kenneth D. Lewis (“Lewis”), 

internally acknowledged that Merrill’s losses were so significant that BoA could not 

proceed with the Merger, with losses at Merrill now projected to be $21 billion for 

the fourth quarter of 2008 (compared with the $50 billion purchase price).18  

                                           
14  Id. 
15  Id. 
16  A118-120, ¶¶6, 8.  
17  A120, ¶11. 
18  A121-122, ¶¶12, 14.  
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Although BoA had grounds for terminating the Merger based on the MAC clause, 

Lewis did not do so after federal regulators made clear to Lewis that any such action 

would result in regulatory action to remove Lewis, as well as BoA’s senior 

management and board of directors.19  Lewis continued with the Merger only after 

securing a $138 billion taxpayer bailout from the U.S. Government, consisting of a 

highly dilutive $20 billion capital infusion and an asset guarantee of $118 billion.20 

None of these critical facts was disclosed to shareholders prior to the January 

1, 2009 closing of the Merger.  Only after the Merger closed did the true facts begin 

to emerge.  On January 16, 2009, BoA announced that Merrill had suffered a $21 

billion loss in the fourth quarter of 2008, and that the U.S. Government was 

extending a $138 billion taxpayer bailout to BoA.21  In reaction to these revelations, 

from January 9, 2009 to January 20, 2009, BoA stock lost more than half of its value, 

falling from $12.99 to $5.10, a stunning market capitalization loss of approximately 

$50 billion.22  On January 21, 2009, it was revealed that BoA had also agreed to the 

accelerated payment of bonuses to Merrill employees before the Merger closed, a 

revelation which caused BoA’s stock price to fall an additional 15% on January 22, 

2009.23   

                                           
19  A121, ¶13. 
20  A122, ¶14. 
21  A123, ¶17. 
22  A124, ¶19. 
23  A125, ¶20. 
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B. Procedural History 
 
On September 25, 2009, Lead Plaintiffs filed a Consolidated Amended Class 

Action Complaint in the underlying Action asserting, among other claims, violations 

of Section 10(b) and 14(a) of the Exchange Act.   

On August 27, 2010, the district court issued a Memorandum and Order that 

granted in part, and denied in part, Defendants’ motions to dismiss the Action.  In re 

Bank of America Corp. Securities, Derivative, and Employee Retirement Income 

Security Act (ERISA) Litigation, 757 F. Supp. 2d 260 (S.D.N.Y. 2010).  The district 

court sustained Lead Plaintiffs’ Section 14(a) claims with respect to both the failure 

to disclose Merrill’s 2008 fourth-quarter losses and the failure to disclose Merrill’s 

payment of the accelerated bonuses.  Id. at 325-26.  The district court also sustained 

Lead Plaintiffs’ Section 10(b) claims, but only for the failure to disclose Merrill’s 

payment of bonuses.  Id. at 322-23, 325-26. 

On October 22, 2010, Lead Plaintiffs filed their Second Amended 

Complaint.24   

On July 29, 2011, the district court issued a Memorandum and Order on 

Defendants’ motion to dismiss the Second Amended Complaint.  In re Bank of 

America Corp. Securities, Derivative, and Employee Retirement Income Security Act 

(ERISA) Litigation, No. 09-MD-2058 (PKC), 2011 WL 3211472 (S.D.N.Y. July 29, 

                                           
24  A112-269. 
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2011).  This time, the district court upheld, additionally, Lead Plaintiffs’ Section 

10(b) claims with respect to Merrill’s 2008 fourth-quarter losses.  Id. at *3-10.      

On February 6, 2012, the district court issued a Memorandum and Order 

certifying the Class under Rule 23(b)(3).  In re Bank of America Corp., 281 F.R.D. 

134.  As certified, the Class includes shareholders with claims under both Sections 

10(b) and 14(a) of the Exchange Act.  Id. at 137.  The vast majority of Class 

members, however, have claims under Section 14(a).25   

On March 21, 2012, Lead Plaintiffs caused the Class Notice to be mailed to 

the Class.26  Among other things, the Class Notice notified Class members of their 

right to request exclusion from the Class.27   

At the time of the Class Notice, however, the vast majority of Class members, 

who have Section 14(a) claims, could not in fact exclude themselves without 

forfeiting those Section 14(a) claims.  That was because, on or about November 2, 

2011, the statute of repose for the Section 14(a) claims had already expired,28 unless 

the rule in American Pipe could be applied to the statute of repose.  In Footbridge 

Limited Trust v. Countrywide Financial Corp., 770 F. Supp. 2d 618, 624-27 

(S.D.N.Y. 2011), however, the district court held that the statute of repose is not 

                                           
25  A651, Memorandum of Law in Support of Lead Plaintiffs’ Motion for Final Approval of 
Class Action Settlement and Plan of Allocation, filed February 19, 2013 (“the vast majority of 
Lead Plaintiffs’ claimed damages in this case arose under Section 14(a)”). 
26  A289, ¶4. 
27  A296, ¶18(b).  
28  See infra, Argument, Section I.C. 
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“tolled” under American Pipe.  Based on the district court’s prior ruling in 

Footbridge, therefore, Class members requesting exclusion would have forfeited 

their Section 14(a) claims the instant they sought exclusion from the Action.    

On June 3, 2012, after the Class Notice was disseminated and the period to 

request exclusion had already expired, Lead Plaintiffs filed a motion for partial 

summary judgment (the “SJ Motion”).29  In support of the SJ Motion, Lead Plaintiffs 

referenced for the first time numerous BoA documents that had been uncovered by 

Lead Plaintiffs only during discovery and that clearly evidenced Defendants’ 

liability under Sections 10(b) and 14(a) of the Exchange Act.30  Specifically, the 

documents revealed that Defendants’ many statements justifying the Merger were 

patently false, and that Defendants knew the statements were false.31 

On September 28, 2012, Lead Plaintiffs and Defendants announced the 

Settlement of the Action.  Under the Settlement, BoA will pay to the Class a total of 

$2.43 billion and institute certain corporate governance reforms.32 

Importantly, in agreeing to the Settlement, Lead Plaintiffs and Defendants 

were very conscious that Class members might be dissatisfied with the terms of the 

Settlement and might wish to request exclusion from the Class.  Rather than 

                                           
29  A312-354. 
30  A325-346. 
31  Id. 
32  A487, ¶10, and A501-503, ¶¶36-7.    
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accommodating this possibility, however, Lead Plaintiffs and Defendants “agree[d] 

to request that the Court not permit a second opportunity for Class Members to 

request exclusion from the Class.”33  In fact, Lead Plaintiffs and Defendants entered 

into an undisclosed, side agreement under which BoA could terminate the Settlement 

if the district court were to allow Class members a second opportunity to request 

exclusion from the Class, and certain other conditions were met.34 

On November 30, 2012, Lead Plaintiffs filed a motion seeking preliminary 

approval of the Settlement.35  As agreed with Defendants, Lead Plaintiffs argued 

against giving Class members a second opportunity to request exclusion.36  

Accordingly, on December 4, 2012, the district court issued an order preliminarily 

approving the Settlement but denying any further opportunity to request exclusion.37 

On March 5, 2013, the Australian Investors filed an objection to the 

Settlement based on the failure of the Settlement to satisfy due process and the 

failure to afford Class members a new opportunity to opt out.38  On April 5, 2013, at 

a fairness hearing, the district court issued an oral decision approving the 

Settlement.39  The Australian Investors appeal from that decision and the Judgment. 

                                           
33  A485, ¶3. 
34  A506, ¶43.   
35  A457-610. 
36  A600-606. 
37  A622, ¶12. 
38  A805-840. 
39  A953. 
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SUMMARY OF THE ARGUMENT 

The district court erred in approving the Settlement, for at least two reasons. 

First, the Settlement is void because it violates the Due Process Clause.  In 

violation of the due process protections to which Rule 23(b)(3) classes are entitled, 

Class members were never afforded any effective opportunity to request exclusion 

from the Class.  In Footbridge, the district court had held that the statute of repose 

was not “tolled” under the rule in American Pipe.  Footbridge, 770 F. Supp. 2d at 

624-27.  As a result, at the time the Class Notice was disseminated, the statute of 

repose had already run on the Class’s Section 14(a) claims.  Because of the district 

court’s Footbridge decision, therefore, Class members with Section 14(a) claims – 

the vast majority of the Class – could not in fact seek exclusion from the Class 

because they would have forfeited their Section 14(a) claims the instant they did so. 

Recently, in Police & Fire Retirement System of the City of Detroit v. IndyMac 

MBS, Inc., --- F.3d ---, No. 11-2998-cv, 2013 WL 3214588 (2d Cir. June 27, 2013), 

the Second Circuit affirmed the correctness of Footbridge.  The Australian Investors 

respectfully submit, however, that IndyMac was wrongly decided.  In IndyMac, the 

Second Circuit did not consider whether the Due Process Clause would be violated 

if the rule in American Pipe did not apply to statutes of repose in the case of Rule 

23(b)(3) class members.  In addition, the IndyMac court ignored binding Supreme 
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Court precedent when it decided that American Pipe “tolling” of the statute of repose 

would contravene the Rules Enabling Act, 28 U.S.C. § 2072(b).   

Second, the district court abused its discretion under Rule 23(e)(4) by failing 

to require, as a condition of approval, that the Settlement afford Class members a 

new opportunity to request exclusion.  A new opportunity to request exclusion was 

warranted because of the unfair circumstances of the Class Notice, as well as the 

significant developments that occurred in the Action after the Class Notice was 

disseminated.  In particular, after the Class Notice was disseminated, Lead Plaintiffs 

unveiled new, damning facts in their June 2012 motion for partial summary 

judgment – facts which, for the first time, demonstrated beyond question 

Defendants’ liability.  When these new facts are viewed against the unfavorable 

terms of the Settlement (which will result in a total recovery of $2.43 billion for 

Class members, versus the $50 billion in losses asserted by Lead Plaintiffs in the 

Action), Class members should have been afforded a further opportunity to request 

exclusion. 

ARGUMENT 

I. THE SETTLEMENT VIOLATES THE DUE PROCESS CLAUSE AND 
IS THEREFORE VOID. 
 
The district court should not have approved the Settlement because it violates 

the Due Process Clause.  Specifically, based on the district court’s prior, incorrect 

ruling in Footbridge, the statute of repose for the Class’s Section 14(a) claims had 
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already expired at the time of the Class Notice, and Class members therefore could 

not request exclusion.  The inability to request exclusion from a Rule 23(b)(3) class 

renders the Settlement, and the Judgment approving the Settlement, void.40      

A. The Due Process Clause Requires That Members Of A Rule 
23(b)(3) Class Be Able To Request Exclusion 

 
It is a bedrock principle, grounded in the Due Process Clause, that members 

of a class certified under Rule 23(b)(3) be given the opportunity to request exclusion 

from the class.  

When Rule 23(b)(3) was promulgated as part of the 1966 class action 

amendments to the Federal Rules, it was considered “the most adventuresome” 

innovation.  Benjamin Kaplan, A Prefatory Note, 10 B.C. IND. & COM. L. REV. 497, 

497 (1969).  That was because, prior to 1966, under the predecessor “spurious” class 

mechanism, plaintiffs were required to opt in to the class.  Advisory Committee 

Notes to the 1966 Amendment to Rule 23 (explaining that a “spurious” action was 

“supposed not to adjudicate the rights or liabilities of any person not a party.”).  

Importantly, a majority of courts held that plaintiffs could opt into the “spurious” 

action even after a limitations period had run, by benefiting from the commencement 

date of the “spurious” action itself.  Id. (“a member of the ‘class’ could [ ] intervene 

                                           
40  This Court reviews a district court’s conclusions of law de novo.  Abrahamson v. Bd. of 
Education, 374 F.3d 66, 71 (2d Cir. 2004); City of Pontiac Gen. Employees’ Ret. Sys. v. MBIA, 
Inc., 637 F.3d 169, 173 (2d Cir. 2011); Wal-Mart Stores, Inc. v. Visa U.S.A., Inc., 396 F.3d 96, 
106, n.12 (2d Cir. 2005). 
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on an ancillary basis [ ] and have the benefit of the date of the commencement of the 

action for purposes of the statute of limitations.”) 

In 1966, the class action landscape was radically altered with the introduction 

of the new Rule 23.  The 1966 amendments were designed, in part, to address the 

potential for “one-way intervention” under the “spurious” action, by which plaintiffs 

could in some cases await favorable developments in the action before opting in at 

the very last minute.  American Pipe, 414 U.S. at 547.  Under the new Rule 23(b)(3), 

which replaced the “spurious” action, class members were automatically placed into 

the class from the start without their input as to whether or not they wanted to opt 

in.  In this manner, Rule 23(b)(3) allowed courts to achieve an economy of effort 

and uniformity of result, but at the cost of binding individual class members through 

the res judicata effects of litigation over which they lacked control.  Benjamin 

Kaplan, Continuing Work of the Civil Committee: 1966 Amendments of the Federal 

Rules of Civil Procedure (I), 81 HARV. L. REV. 356, 390, 392 (1967).  

Significantly, the new Rule 23(b)(3) authorized courts to consolidate similar 

cases even though the cases could fairly be litigated on an individual basis. As the 

Supreme Court explained in Amchem Products, Inc. v. Windsor, 521 U.S. 591, 615 

(1997), the new Rule 23(b)(3) was “[f]ramed for situations in which ‘class-action 

treatment is not as clearly called for’ as it is in Rule 23(b)(1) and (b)(2) situations 

[but] permits certification where class suit ‘may nevertheless be convenient and 
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desirable.’” (quoting Advisory Committee Notes, 28 U.S.C. App., at 697).  In other 

words, Rule 23(b)(3) would bind in absentia class members for practical reasons, in 

contrast to the types of reasons that made classes “mandatory” under Rules 23(b)(1) 

and 23(b)(2). 

From the start, therefore, the drafters sought to ensure that Rule 23(b)(3) 

comported with the requirements of the Due Process Clause.  In contrast to Rule 

23(b)(1) and (2) classes, the drafters sought to provide more stringent protections for 

Rule 23(b)(3) class members.  Wal-Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541, 2558 

(2011) (Rule 23(b)(3) “allows class certification in a much wider set of 

circumstances but with greater procedural protections.”).  In particular, Rule 

23(b)(3) class members are required to be given “the best notice that is practicable 

under the circumstances” when a class is certified, and a court is required to “exclude 

from the class any member who requests exclusion.”  Rule 23(c)(2)(B); Advisory 

Committee Notes to 1966 Amendments to Rule 23 (“Th[e] mandatory notice 

pursuant to subdivision (c)(2) … is designed to fulfill requirements of due process 

to which the class action procedure is of course subject”); Hecht v. United Collection 

Bureau, Inc., 691 F.3d 218, 222 (2d Cir. 2012) (“Rule 23 protects that [due process] 

right by providing a parallel statutory requirement of notice and the opportunity to 

opt out for classes certified under subdivision (b)(3)”).   
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This right to request exclusion is therefore central to the due process 

protections for a Rule 23(b)(3) class.  As the Supreme Court explained in Phillips 

Petroleum Co. v. Shutts, 472 U.S. 797, 811-12 (1985), “due process requires at a 

minimum that an absent plaintiff be provided with an opportunity to remove himself 

from the class by executing and returning an ‘opt out’ or ‘request for exclusion’ form 

to the court” where the claim is “wholly or predominately” for money damages.  

(emphasis added).41 

B. To Invoke Their Due Process Right To Request Exclusion, Rule 
23(b)(3) Class Members Are Not Required To Take Any Action 
Before Notice Of Class Certification. 

 
Importantly, Rule 23(b)(3) class members are not required to take any steps 

to protect their right to seek exclusion from the class prior to receipt of the notice of 

class certification.42  As the Supreme Court has made unequivocally clear, Rule 23 

only requires Rule 23(b)(3) class members to decide whether to remain in the class 

or to seek exclusion when the class is certified, not before. 

In American Pipe, Justice Stewart (writing for the Court) stated: “Not until the 

existence and limits of the class have been established and notice of membership has 

been sent does a class member have any duty to take note of the suit or to exercise 

                                           
41  See also Stephen B. Burbank, The Class Action Fairness Act of 2005 in Historical Context: 
A Preliminary View, 156 U. PA. L. REV. 1439, 1488 (2008) (“The Advisory Committee settled on 
notice and opt-out rights to meet the expressed concern that (b)(3) classes might be used by class 
counsel, in league with the defendants, to force those with substantial individual claims into group 
litigation inimical to their interests.”) 
42  Rule 23(c)(2)(B). 
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any responsibility with respect to it in order to profit from the eventual outcome of 

the case.”  414 U.S. 552 (emphasis added).  To emphasize the point, Justice Stewart 

further explained that: 

Rule 23 is not designed to afford class action 
representation only to those who are active participants in 
or even aware of the proceedings in the suit prior to the 
order that the suit shall or shall not proceed as a class 
action. During the pendency of the District Court’s 
determination in this regard, which is to be made ‘as soon 
as practicable after the commencement of an action,’ 
potential class members are mere passive beneficiaries of 
the action brought in their behalf. 

 
Id. (emphasis added). 

This makes sense.  As the Supreme Court explained, Rule 23 is designed to 

avoid a multiplicity of actions.  Id. at 551.  Requiring class members to monitor a 

class action and take affirmative steps to protect their interests would defeat this very 

purpose. 

C. In Order To Effectuate The Due Process Right To Request 
Exclusion, The Rule In American Pipe Deems The Claims Of All 
Absent Class Members To Be Interposed Upon The Timely 
Commencement of The Class Action. 

 
Given the Supreme Court’s affirmation of these twin pillars – (i)  a due process 

right of Rule 23(b)(3) class members to seek exclusion, and (ii) no requirement of 

Rule 23(b)(3) class members to take any affirmative action to protect this right until 

notification of class certification, it necessarily follows that any statute of repose 

applicable to Rule 23(b)(3) class members’ claims must be “suspended”, under the 
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rule enunciated in American Pipe, until class members are required to elect whether 

or not to request exclusion.  Otherwise, the very real risk is that the statute of repose 

expires before class members are even notified of their right to request exclusion, 

thereby eviscerating due process.  That, in fact, is what occurred in this case.  

In the underlying Action, the vast majority of Class members have Section 

14(a) claims.43  The statute of repose for these claims expired on or about November 

2, 2011 – more than four months before the Class Notice was disseminated.44  

Without the benefit of the rule in American Pipe, the only way Class members could 

have preserved their Section 14(a) claims would have been to monitor the progress 

of the Action and the statute of repose for their claims, and commence their own 

individual actions before the statute of repose expired.  In short, Class members 

would have been required to take precisely all the steps that the Supreme Court in 

American Pipe explained class members need not take in order to preserve their due 

process right to seek exclusion from a class. 

For these reasons, the Due Process Clause compels the conclusion that, in the 

case of a Rule 23(b)(3) class, the statute of repose be “suspended” until class 

                                           
43  A651. 
44  Claims under Section 14(a) are subject to a one-year statute of limitations, and a three-year 
statute of repose.  Ceres Partners v. GEL Associates, 918 F.2d 349, 362-63 (2d. Cir. 1990).  For 
Section 14(a) claims, the statute of repose begins to run when the “last proxy statement signed by 
… Defendants was issued,” which in this case was November 3, 2008.  See Take-Two Interactive 
Software, Inc. v. Brant, No. 06 Civ. 05279 (LTS), 2010 WL 1257351, at *7 (S.D.N.Y. Mar. 31, 
2010). 
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certification and notification.  Critically, as explained by the American Pipe court, 

the rule in American Pipe achieves this result not by “tolling”, but by treating the 

claims of all class members as being interposed upon the timely filing of the class 

action complaint, so that the claims of all class members are deemed timely brought 

within the period of repose.  American Pipe, 414 U.S. at 550 (“Under present Rule 

23, … the filing of a timely class action complaint commences the action for all 

members of the class as subsequently determined.”) (footnote omitted).  In other 

words, “the claimed members of the class stood as parties to the suit until and unless 

they received notice thereof and chose not to continue” and the “commencement of 

the [class] action satisfied the purpose of the limitation provision as to all those who 

might subsequently participate in the suit as well as for the named plaintiffs.”  Id. at 

551 (emphasis added).  See also Joseph v. Wiles, 223 F.3d 1155, 1168 (10th Cir. 

2000) (holding that the rule in American Pipe deems the absent class members’ 

claims to have been “brought within this [repose] period” and that “application of 

the American Pipe tolling doctrine to cases such as this one does not involve ‘tolling’ 

at all.”). 

That American Pipe timely interposes the claims of all class members cannot 

be disputed, especially when Rule 23 is viewed against its historical context.  As set 

forth above, under the pre-1966 “spurious” action, plaintiffs could opt into the action 

late, even after the expiration of the limitations period, and claim the benefit of the 
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commencement date of the “spurious” action.  As the Supreme Court explained in 

American Pipe, “the difficulties and potential for unfairness” that this created were 

“eliminated” by the 1966 amendments.  414 U.S. at 550.  Thus, it would be a 

perverse result if the pre-1966 “spurious” action allowed plaintiffs to opt in after the 

termination of a limitation period and still benefit from the commencement date of 

the “spurious” action, but the post-1966 rule were to lock Rule 23(b)(3) members 

into the class from the outset and not give them the benefit of the commencement 

date of the action for purposes of assessing any limitations periods.  Put simply, as 

a result of the 1966 amendments to Rule 23, “there remain no conceptual or practical 

obstacles in the path of holding that the filing of a timely class action complaint 

commences the action for all members of the class as subsequently determined.”  Id.   

Because all class members are deemed parties from the commencement of the 

class action under the rule in American Pipe, there can be no basis to challenge the 

right of class members to opt out of the class and to assert claims in an opt-out action, 

even after the statute of repose has already expired.  This is undoubtedly so because 

the opt-out plaintiffs’ claims can simply be severed from the class action, such that 

the opt-out plaintiffs would still be asserting the same claims against the same 

defendants before the same judge in the same court.  Under these circumstances, the 

opt-out action could not be characterized as a “new” action.  The opt-out plaintiffs 

would merely be pursuing severed claims that were timely interposed from the start.  
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It would then be only a difference of procedure whether the plaintiffs pursued their 

claims as part of the severed opt-out action or as part of the class, and the statute of 

repose could no more be asserted against the opt-out plaintiffs than it could be 

asserted against the plaintiffs if they remained in the class action.         

In short, the rule in American Pipe is the essential link that harmonizes the 

requirements of the Due Process Clause, on the one hand, and a class action rule that 

locks plaintiffs into a class for purely practical reasons, on the other hand.  Without 

the rule in American Pipe, Rule 23(b)(3) class members would effectively be bound 

by res judicata to litigation over which they have no say, precisely the result that the 

drafters of Rule 23 were trying to avoid.     

D. Applying The Rule In American Pipe To The Statute Of Repose 
Would Not Violate The Rules Enabling Act. 

 
In IndyMac, the Second Circuit disagreed with the Tenth Circuit and rejected 

the application of the rule in American Pipe to a statute of repose, explaining that 

this was barred by the Rules Enabling Act.  Slip op. at 15-16.  The Second Circuit 

held that the statute of repose at issue in IndyMac created a “substantive” right, and 

that applying the rule in American Pipe would impermissibly enlarge or modify the 

substantive right in violation of the Rules Enabling Act.  Id. at 16.   

The Australian Investors respectfully submit that IndyMac was incorrectly 

decided.  In American Pipe, the Supreme Court dealt with and disposed of precisely 

the same argument – that, under the Rules Enabling Act, federal courts cannot 
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“extend the limitation period beyond the period set by Congress because that period 

is a ‘substantive’ element of the right conferred on antitrust plaintiffs and cannot be 

extended or restricted by judicial decision or by court rule.”  414 U.S. at 556 

(footnote omitted).  In rejecting this argument, the Supreme Court explained that 

“[t]he proper test is not whether a time limitation is ‘substantive’ or ‘procedural,’ 

but whether tolling the limitation in a given context is consonant with the legislative 

scheme.”  Id. at 557-58 (footnote omitted).  Further emphasizing this test, the 

Supreme Court reviewed prior decisions and held that:  

These cases fully support the conclusion that the mere fact 
that a federal statute providing for substantive liability 
also sets a time limitation upon the institution of suit does 
not restrict the power of the federal courts to hold that the 
statute of limitations is tolled under certain circumstances 
not inconsistent with the legislative purpose. 

 
Id. at 559 (emphasis added). 

Despite the unequivocal teaching of American Pipe, the IndyMac court 

ignored the test enunciated by the Supreme Court.  Instead, in a footnote, the 

IndyMac court distinguished American Pipe on the basis that the limitations period 

implicated in that case was “procedural”, and not “substantive” – precisely the test 

that the Supreme Court rejected in American Pipe.  IndyMac, slip op. at 16, n. 17.        

Applying the correct test, it would be entirely consonant with the legislative 

purpose of the Exchange Act to apply the rule in American Pipe to the statute of 

repose in the case of a Rule 23(b)(3) class action.   
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First, under Rule 23 and American Pipe, all “claimed members of the class 

[stand] as parties to the suit until and unless they receive[ ] notice thereof and 

[choose] not to continue.”  414 U.S. at 551.  If class members are unquestionably 

parties to the class action suit from the outset, there is no basis to contend that the 

effect of American Pipe is to “abridge, enlarge or modify” any substantive right.  As 

explained above, that is so because the claims of the opt-out plaintiffs can simply be 

severed from the class action.  If these opt-out claims are severed and there is no 

new action being brought, then, consistent with the legislative purpose, the claims 

of the opt-out plaintiffs have been timely interposed from the date of commencement 

of the class action.  Under these circumstances, adopting even the incorrect 

“substantive” versus “procedural” vernacular of IndyMac, the only difference 

between the class action and the severed action would be one of procedure, and no 

substantive rights would be altered.                

Second, in construing the purpose of any statute, one follows the “cardinal 

principle” that a statute shall always be construed to ensure its constitutional validity, 

including its compliance with the requirements of the Due Process Clause.  See 

Crowell v. Benson, 285 U.S. 22, 62 (1932) (“When the validity of an act of the 

Congress is drawn in question, and even if a serious doubt of constitutionality is 

raised, it is a cardinal principle that this Court will first ascertain whether a 

construction of the statute is fairly possible by which the question may be avoided.”); 
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Zadvydas v. Davis, 533 U.S. 678, 689-96 (2001) (reading a statute to preclude 

indefinite detention of aliens because such detention would violate the Fifth 

Amendment’s Due Process Clause).45 

As set forth above, to ensure compliance with the Due Process Clause, 

American Pipe deems the claims of absent Rule 23(b)(3) class to be timely 

interposed to ensure that class members are not stripped of their right to seek 

exclusion before the relevant statute of repose expires.  Thus, it would be entirely 

consonant with the broad, remedial purpose of both Sections 10(b) and 14(a) to apply 

the rule in American Pipe.46  That is because the rule in American Pipe ensures the 

Constitutional validity of Rule 23(b)(3) class actions brought to vindicate claims for 

violations of Sections 10(b) and 14(a) of the Exchange Act.    

For these reasons, applying American Pipe would not contravene the Rules 

Enabling Act, and IndyMac was wrongly decided.  

                                           
45  See also Califano v. Yamasaki, 442 U.S. 682, 693 (1979) (“if ‘a construction of the statute 
is fairly possible by which [a serious doubt of constitutionality] may be avoided,’ … a court should 
adopt that construction. In particular, this Court has been willing to assume a congressional 
solicitude for fair procedure, absent explicit statutory language to the contrary.”) (citations 
omitted). 
46  See Tcherepnin v. Knight, 389 U.S. 332, 336 (1967) (“we are guided by the familiar canon 
of statutory construction that remedial legislation should be construed broadly to effectuate its 
purposes. The Securities Exchange Act quite clearly falls into the category 
of remedial legislation.”) (footnote omitted); TSC Industries, Inc. v. Northway, Inc., 426 U.S. 438, 
444 (1976) (noting “s 14(a)’s broad remedial purposes”); Shapiro v. Merrill Lynch, Pierce, Fenner 
& Smith, Inc., 495 F.2d 228, 235 (2d Cir. 1974) (“in applying the antifraud provisions of the 
securities laws to the facts of this case, it is important to bear in mind that Congress intended 
securities legislation enacted for the purpose of avoiding frauds to be construed not technically 
and restrictively, but flexibly to effectuate its remedial purposes.”) (internal quotes and citations 
omitted).  
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E. The District Court’s Incorrect Decision In Footbridge Resulted In 
Due Process Being Denied To The Class. 

 
As set forth above, the district court had incorrectly held in Footbridge that 

American Pipe does not “toll” the statute of repose set forth in Section 13 of the 

Securities Act of 1933.  Footbridge, 770 F. Supp. 2d at 624-27.  Under the district 

court’s reasoning in Footbridge, the statute of repose governing the Class’s Section 

14(a) claims therefore would already have been time-barred when the Class Notice 

was disseminated.  This had profound ramifications for the vast majority of the 

Class:  Class members could not request exclusion when they received the Class 

Notice because they would have immediately forfeited their Section 14(a) claims.   

The inability of Class members to seek exclusion from the Class constituted 

a violation of the Due Process Clause.  In violation of the Due Process Clause, Class 

members will now be bound under the doctrine of res judicata to litigation over 

which they have had no control and into which they were placed from the outset 

without their say.  Accordingly, the Settlement and the district court’s Judgment 

approving the Settlement are void.  Gert v. Elgin Nat. Industries, Inc., 773 F.2d 154, 

159 (7th Cir. 1985) (because “notice and an opportunity to opt-out must be sent to 

absent class members” in a Rule 23(b)(3) class, judgment entered where such notice 

was not provided violated due process and was void). 
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II. THE DISTRICT COURT ABUSED ITS DISCRETION BY FAILING 
TO AFFORD CLASS MEMBERS A “SECOND” OPPORTUNITY TO 
REQUEST EXCLUSION UNDER RULE 23(e)(4). 
 
As an additional and independent ground, the Judgment should be vacated 

because the district court abused its discretion under Rule 23(e)(4) by not affording 

Class members a “second” opportunity to request exclusion from the Class.47 

A. Rule 23(e)(4) Encourages District Courts To Afford Rule 23(b)(3) 
Class Members A Second Opportunity To Request Exclusion 

 
The right to seek exclusion is so fundamental to a Rule 23(b)(3) class that 

Rule 23 was amended in 2003 to provide for a further opportunity to seek exclusion 

after a settlement has been announced.  Specifically, Rule 23(e)(4) was added to 

provide that, “[i]f the class action was previously certified under Rule 23(b)(3), the 

court may refuse to approve a settlement unless it affords a new opportunity to 

request exclusion to individual class members who had an earlier opportunity to 

request exclusion but did not do so.”   

As the Advisory Committee explained, the 2003 amendment was designed to 

encourage the provision of a second opportunity where “there are changes in the 

information available to class members since expiration of the first opportunity to 

                                           
47  The Second Circuit reviews the district court’s approval of the Settlement for abuse of 
discretion.  Joel A. v. Giuliani, 218 F.3d 132, 139 (2d Cir. 2000).  An abuse of discretion occurs 
where the lower court “based its ruling on an erroneous view of the law.”  Bridgeport Guardians, 
Inc. v. Delmonte, 602 F.3d 469, 473 (2d Cir. 2010) (citation and internal quotation marks omitted). 
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request exclusion.”48  Specifically, the Advisory Committee explained that the new 

provision is desirable because a “decision to remain in the class is likely to be more 

carefully considered and is better informed when settlement terms are known.”49  In 

this manner, Rule 23(e)(4) “provides added assurances that the settlement terms are 

fair by giving class members an opportunity to examine them and decide for 

themselves whether to accept them.”50    

Consistent with the underlying purpose of Rule 23(e)(4), courts in this and 

other circuits have either refused to approve settlements for failing to provide a 

second opportunity for exclusion, or specifically noted the importance of such an 

opportunity when approving settlements.  See Nilsen v. York County, 228 F.R.D. 60, 

61-2 (D. Me. 2005) (noting problems with over-breadth of the settlement and the 

settlement allocation, and stating that “I will therefore refuse to approve the 

settlement (and will not direct class-wide notice) unless the settlement agreement 

affords a new opportunity for exclusion as provided for in Rule 23(e)[(4)].”); In re 

AMF Bowling Securities Litigation, 334 F. Supp. 2d 462, 466 (S.D.N.Y. 2004) 

(Castel, J.) (giving final approval of a settlement because it provided, among other 

                                           
48  Advisory Committee notes to 2003 amendments to Rule 23(e)(3). (When enacted, what is 
now Rule 23(e)(4) was then Rule 23(e)(3).) 
49  Id. 
50  Judicial Conference, Report of the Judicial Conference of the United States on Class Action 
Settlements, at 3 (February 2006).  See also AMERICAN LAW INSTITUTE, Principles of the Law of 
Aggregate Litigation, § 3.11 (2010) (endorsing a second opt-out opportunity where the terms of a 
settlement agreement are not revealed until after the initial opt-out period has expired, unless there 
are special circumstances making a second opt-out opportunity inequitable).   
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things, that “Class members who had not exercised their right to opt out of the class 

when it was originally certified were afforded the opportunity of a back-end 

exclusion, i.e. the opportunity to exclude oneself from the class once the terms of a 

settlement are known. Rule 23(e)[(4)].”). 

In this case, the district court abused its discretion under Rule 23(e)(4) by 

failing to afford all Class members a second opportunity to seek exclusion.   

B. A Second Opportunity To Request Exclusion Was Warranted 
Because Of The Prejudice To Class Members Caused By The 
District Court’s Incorrect Footbridge Decision 
 

In the first place, if this Court agrees that, under the rule in American Pipe, 

the Class’s claims were timely interposed before the expiration of any applicable 

statute of repose, but holds that the circumstances of the first Class Notice did not 

violate due process, then a second opportunity to seek exclusion was nevertheless 

warranted under Rule 23(e)(4) because of the prejudice caused by the district court’s 

Footbridge decision. 

Rule 23(c)(2) requires that, in the case of Rule 23(b)(3) classes, class members 

be given the “best notice that is practicable under the circumstances.”  The notice 

required by Rule 23(c)(2) should not be just a “mere gesture” but “must be such as 

one desirous of actually informing the absentee might reasonably adopt to 

accomplish it.”  Eisen v. Carlisle & Jacquelin, 417 U.S. 156, 174 (1974) (internal 
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quotations and citation omitted).51  Accordingly, where the first opportunity was 

tainted by the distribution of misleading information to class members, courts have 

not hesitated to require a second notice and a second opportunity to request 

exclusion.  See, e.g., Georgine v. Amchem Products, Inc., 160 F.R.D. 478, 518 (E. 

D. Pa. 1995) (directing a second opt-out opportunity where decision of class 

members to opt out at the first opportunity was tainted by “communications [that] 

contained inaccuracies, misstatements, misrepresentations or omissions that likely 

deceived class members”).52   

In this case, even if the Due Process Clause were not violated, the 

unambiguous effect of the district court’s incorrect Footbridge decision was to deter 

Class members from requesting exclusion from the Class.  Any Class member 

requesting exclusion would have risked forfeiting its Section 14(a) claims.  Thus, 

the only way to remedy the prejudice to Class members was to provide Class 

members with a second opportunity to request exclusion under Rule 23(e)(4).     

                                           
51  See also In re Nissan Motor Corp. Antitrust Litig., 552 F.2d 1088, 1105 (5th Cir. 1977) 
(“the notice required by subdivision (c)(2) must contain information that a reasonable person 
would consider to be material in making an informed, intelligent decision of whether to opt out or 
remain a member of the class”). 
52  See also In re Federal Skywalk Cases, 97 F.R.D. 370, 374 (W.D. Mo. 1983) (where 
defendants’ conduct led to confusion of class members, court ordered that corrective notice be 
provided to class members and that class members be given a further opportunity to opt out of the 
class); Impervious Paint Indus., Inc. v. Ashland Oil, 508 F. Supp. 720, 723 (W. D. Ky. 1981) 
(ordering corrective notice and a new opt-out period where defendant’s improper contact with 
class members meant that class members did not necessarily make a “free and unfettered decision” 
when deciding whether or not to opt out). 
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C. A Second Opportunity To Request Exclusion Was Warranted By 
The Disclosure, After The Class Notice, Of Voluminous New 
Evidence Underscoring Defendants’ Liability  

 
Class members should also have been given a new opportunity for exclusion 

because of the disclosure, after the Class Notice, of significant, new information that 

proved Defendants’ liability. 

First, on June 3, 2012, after the dissemination of the Class Notice and after 

the period to request exclusion had already expired, Lead Plaintiffs filed the SJ 

Motion in the underlying Action.  The SJ Motion attached numerous, previously 

non-public documents that demonstrated Defendants’ many statements as to whether 

the Merger would be “accretive” (increase BoA’s earnings per share) or “dilutive” 

(decrease earnings per share) – a central justification for the Merger – were patently 

false, and that Defendants knew the statements were false.  Specifically, the SJ 

Motion revealed the following:   

 During his deposition, Defendant Kenneth Lewis admitted that, as of 

the date of the Merger vote, BoA’s accretive/dilutive analysis had 

changed “dramatically”, and that the figures disclosed in BoA’s Joint 

Definitive Proxy Statement (the “Proxy”) “were no longer accurate.”53  

 This “dramatic” change in the accretive/dilutive analysis was caused by 

Merrill’s massive, undisclosed fourth quarter losses, which severely 

                                           
53  A342-343. 
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impaired Merrill’s and, therefore, the combined company’s ability to 

generate earnings in future years in at least two ways.54   

 First, as evidenced by numerous contemporaneous communications 

among BoA’s most senior executives and BoA’s legal counsel, 

Wachtell, Lipton, Rosen & Katz (“Wachtell”), Defendants knew that 

Merrill’s fourth quarter losses had decimated Merrill’s capital position 

prior to the Merger vote.  This in turn forced BoA to order Merrill to 

offload assets and shrink its balance sheet, thereby reducing Merrill’s 

earnings capacity in future years by at least $1 billion per year.55   

 Second, as reflected in Wachtell’s notes, Merrill’s fourth quarter losses 

caused its liquidity position to become so dire that Merrill would be 

“dead w/in a week” absent the Merger.  As a result, BoA was forced to 

raise $20 billion in debt during the fourth quarter of 2008 solely because 

of Merrill – including a “mammoth” $9 billion debt offering on 

December 1, just four days prior to the Merger vote.  The interest and 

other expenses associated with these debt offerings reduced the 

                                           
54  A329-339. 
55  A329-335.  According to a Wachtell memorandum, “The severe impact of these losses on 
[Merrill]’s financial condition going forward – and the financial condition of the combined 
company in the event the merger closed – cannot be overstated. … There is no question that 
[Merrill’s] massive capital burn stands to reduce the overall earnings potential of [Merrill] for 
years to come.”  (A345). 
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combined company’s earnings ability by an additional $500 million per 

year, further impacting the accretive/dilutive analysis presented as 

justification for the Merger.56 

 As a result of this collective impact of Merrill’s losses, BoA executives 

internally revised the accretive/dilutive figures that were first provided 

to BoA shareholders on September 15, 2008 and in the Proxy, from 3% 

dilutive in 2009 to more than 13% dilutive, and from breakeven in 2010 

to 2.8% dilutive.  These updated figures were not disclosed to 

shareholders at the December 5 shareholder vote.57 

The significance of this new information cannot be understated.  In seeking 

final approval for the Settlement and an award of attorneys’ fees, Lead Plaintiffs 

themselves emphasized to the district court the game-changing significance of the 

above information that they revealed to the Class for the first time in the SJ Motion:58 

97. As set forth in Lead Plaintiffs’ summary judgment 
papers, Lead Plaintiffs uncovered significant facts 
concerning the impact of Merrill’s losses on its financial 
condition that were not alleged by any regulator. In 
particular, Lead Plaintiffs obtained evidence that, before 
the vote, Merrill’s losses (i) triggered a liquidity crisis at 
Merrill, requiring BoA to issue billions of dollars in debt; 
(ii) severely eroded Merrill’s capital, requiring BoA to 
order Merrill to reduce its balance sheet by hundreds of 

                                           
56  A335-339. 
57  A341-343. 
58  A693-694 (emphasis added). 
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billions of dollars; and (iii) significantly reduced Merrill’s 
earnings ability in future years.  
 
98. Lead Plaintiffs also developed unique evidence 
concerning BoA’s statements regarding the 
accretive/dilutive impact of the Merger. Specifically, 
during Defendant Lewis’s deposition, Lead Plaintiffs 
obtained testimony that, as of the time of the vote, the 
Proxy’s representations concerning the accretive/dilutive 
impact of the Merger were no longer true. As Lewis 
testified, while the Proxy represented that the Merger 
would be 3% dilutive in 2009 and breakeven in 2010, BoA 
had determined, as of the vote, that the deal would be more 
than 13% dilutive in 2009 and 2.8% dilutive in 2010. 
 

Other commentators have similarly commented on the significance of the revelations 

contained in Lead Plaintiffs’ SJ Motion.59 

The importance of this new evidence is heightened by the fact that the district 

court initially dismissed Lead Plaintiffs’ Section 10(b) claims with respect to 

Merrill’s 2008 fourth-quarter losses based on the failure to allege scienter, and 

upheld those claims when repled by Lead Plaintiffs in the Second Amended 

Complaint, but only on the basis that Lead Plaintiffs had alleged recklessness.  In re 

Bank of America Corp., 2011 WL 3211472, at *3-10.  The new evidence now 

demonstrates Defendants’ actual knowledge of falsity that goes beyond mere 

                                           
59  See Gretchen Morgenson, Merrill Losses Were Withheld Before Bank Of America Deal, 
NEW YORK TIMES (June 3, 2012) (“What Bank of America’s top executives, including its chief 
executive then, Kenneth D. Lewis, knew about Merrill’s vast mortgage losses and when they knew 
it emerged in court documents filed Sunday evening in a shareholder lawsuit being heard in Federal 
District Court in Manhattan. The disclosure, coming to light in private litigation, is likely to 
reignite concerns that federal regulators and prosecutors have not worked hard enough to hold key 
executives accountable for their actions during the financial crisis.”). 
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recklessness.  The district court did not get an opportunity to rule on the SJ Motion 

before the Settlement was announced.      

The revelation of this new information must be viewed against the other 

significant item of new information – the announcement of the Settlement itself.  

Before the announcement of the Settlement, Class members were told by Lead 

Plaintiffs that Defendants’ misconduct caused far greater damage than $2.43 billion.  

Specifically, Class members were told that, between January 9, 2009 and January 

20, 2009, as the full extent of Defendants’ fraud was being revealed, BoA stock lost 

more than half of its value, falling from $12.99 to $5.10, for a loss in market 

capitalization of approximately $50 billion.60  In short, Class members are now being 

locked into a Settlement that delivers a tiny fraction of their alleged losses.   

Given the recent revelation of all of this new and highly material information, 

the district court abused its discretion by not requiring a second opportunity for 

exclusion under Rule 23(e)(4).      

 

 

 

 

 

                                           
60  A124, ¶19. 
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CONCLUSION 

For the foregoing reasons, the Judgment of the district court should be 

vacated, and/or modified to provide a further opportunity to request exclusion. 

Dated:   July 26, 2013 
   
 

HUNG G. TA, ESQ. PLLC 

 

       By:   s/ Hung G. Ta   
Hung G. Ta, Esq. 
250 Park Avenue, 7th Floor 
New York, New York 10177 
Tel:   (212) 572-6434 
Fax:     (646) 478-9624 
Email:  hta@hgtlaw.com 

         
Attorney for the Objectors-
Appellants 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
 
 
IN RE BANK OF AMERICA CORP. 
SECURITIES, DERIVATIVE, AND 
EMPLOYEE RETIREMENT INCOME 
SECURITY ACT (ERISA) LITIGATION 
 

 
   
  Master File No. 09 MD 2058 (PKC) 
 
  ECF CASE 

 
THIS DOCUMENT RELATES TO:  
 
Consolidated Securities Action 
 

 
 

NOTICE OF APPEAL 
 

Notice is hereby given that AMP Capital Investors Limited, Colonial First State 

Investments Ltd and H.E.S.T. Australia Ltd, members of the class and objectors in the above-

captioned action, appeal to the United States Court of Appeals for the Second Circuit from the 

Judgment Approving Class Action Settlement and Order, dated April 8, 2013 and entered on April 

12, 2013.  

Dated:   April 23, 2013    Respectfully submitted,  
   
 

        s/ Hung G. Ta   

HUNG G. TA, ESQ. PLLC 
Hung G. Ta, Esq. 
250 Park Avenue, 7th Floor 
New York, New York 10177 
Tel: (212) 572-6434 
Fax:     (646) 478-9624 
Email: hta@hgtlaw.com 

         
Attorney for Objectors AMP Capital 
Investors Limited, Colonial First State 
Investments Ltd and H.E.S.T. Australia Ltd 
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